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not the rule applicable in the con
struction of this particular statute. We 
might say that we agree with you per
fectly in the history of the statute, 
from 1895 to the last statement of our 
legislature, adopted as Chapter 100 of 
the Session Laws of 1931. To our 
minds the significant feature of this 
particular history is this, that through 
all of this period Section 4465.12 has 
undergone no particular change, and 
that while Chapter 100 of the Laws of 
1931 is an amendment of Section 4465, 
and, we might say, the entire section 
of the Laws of 1921, as well as subse
quent amendments to the said section, 
that in the construction thereof Sec
tion 93 of our Codes is applicable. 
This section reads as follows: 

"Where a section or a part of a 
statute is amended, it is not to be 
considered as having been repealed 
and re-enacted in the amended form, 
but the portions which are not altered 
are to be considered as having been 
the law from the time when they were 
enacted, and the new provisions are 
to be considered as having been en
"acted at the time of the amendment." 

This merely means to say that since 
that portion of Section 4465 of the 
Laws of 1921. which is our present 
Section 4465.12, Laws of 1935, was not 
altered or changed and therefore must 
be construed to have been the law from 
the time of its original enactment in 
1895, and whatever constructions have 
been placed upon this particular sec
tion by our Supreme Court would be 
just as effective today as they were 
prior to the passage of Chapter 100 of 
the Laws of 1931. 

In connection with this construction, 
the court said in the case of State v. 
Board of County Commissioners, 47 
Mont. 531, 539, the following: 

"Section 119, Revised Codes, pro
vides: 'Where a section or a part of 
a statute is amended, it is not to be 
considered as having been repealed 
and re-enacted in the amended form, 
but the portions which are not al
tered are to be considered as having 
been the law from the time when they 
were enacted, and the new provisions 
are to be considered as having been 
enacted at the time of the amend
ment.' This merely states a general 
rule as it was recognized by the au
thorities at the time our Codes were 

adopted. (Black on Interpretations 
of the Laws. Sec. 133,36 eyc. 1083; 
Ely v. Holton, 15 N. Y. 595; Moore v. 
Mausert, 49 N. Y. 332.) In City of 
Helena v. Rogan, 27 Mont. 135, 69 
Pac. 709, this court said: 'Where a 
provision is amended by an Act using 
the words 'to read as follows,' it 
must be the intention of the law
makers to make the amendment a 
substitute for the old provision, and 
to have it take its place exclusively.' 
The same rule is stated in 1 Lewis' 
Sutherland on Statutory Construc
tion, second edition, section 237, as 
follows: 'The amendment operates to 
repeal all of the section amended not 
embraced in the amended form. The 
portions of the amended sections 
which are merely copied without 
change are not to be considered as 
repealed and again amended, but to 
have been the law all along; and the 
new parts or the changed portions 
are not to be taken to have been the 
law at any time prior to the passage 
of the amended Act.''' 

This rule of construction was again 
adopted in the case of Continental 
Supply Co. v. Abell et aI., 95 Mont. 
148, 164, in which case are many Mon
tan a citations. 

In conclusion, it is the opinion of 
this office that Section 4465.12 should be 
so read as to apply the tax levy upon 
the taxable valuation of the property 
within the county, and not upon the 
assessed valuation. 

Opinion No. 150. 

Livestock Commission - License and 
Bond. 

HELD: A livestock commission 
company licensed and bonded under 
Chapter 52, Laws of 1937, to operate a 
livestock market at one place, may not 
by reason of the same license and bond 
operate a market at any other place. 

September 2, 1937. 
Mr. Paul Raftery 
Secretary, Montana Livestock Com

mission 
The Capitol 

Dear Mr. Raftery: 

You have submitted the question 
whether a livestock commission com
pany, which is licensed and bonded 
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under the provisions of Chapter 52, 
Laws of 1937, to operate a livestock 
market at Billings, Montana, may also, 
by reason of the same license and bond, 
operate a livestock market at Miles 
City. 

Throughout said Chapter 52, the 
term "a livestock market" is used. In 
section 2 the term "livestock market" 
is defined as "a place where a person, 
partnership or corporation shall as
semble livestock for either private or 
public sale." Section 3 provides: "After 
May 1, 1937, no person shall engage in 
the operation of a livestock market 
within the State of Montana without 
first procuring a license from the live
stock commission, and paying therefor 
a fee of one hundred dollars ($100.00)." 
Section 4 reads: "No license or re
newal of license to establish and op
erate a livestock market within the 
State of Montana shall be issued until 
the applicant shall have executed to 
the State of Montana, a bond in 
the penal sum of ten thousand dollars 
($10,000.00), * * *." 

In no place in the Act does it ap
pear that the licensee, upon payment 
of the license fee, and upon furnish
ing of bond, may operate livestock mar
kets at different places. Rather, it is 
apparent that the license and bond 
cover the right to operate one market 
at one place. 

It is my opinion therefore that the 
question submitted should be answered 
in the negative. 

Opinion No. 151. 

Public Welfare - C 0 u n t y Depart
ments-Duty to Receive and 

Consider Applications. 

HELD: A County Department of 
Public Welfare may not deny any resi
dent the right to make application for 
assistance under Chapter 82, Laws of 
1937. It is the duty of the County De
partment of Public Welfare to accept 
and consider all applications for as
sistance. 

September 3, 1937. 
Hon. I. M. Brandjord, Administrator 
State Department of Public vVelfare 
Helena, Montana 

Dear Sir: 

We have your communication of re
cent date in which you quote a resolu-

tion passed by the Board of County 
Commissioners of Lake County, as fol
lows: 

"Be it resolved by the Board of 
Public Welfare of Lake County, Mon
tana, all members present and con
curring, that all Indian relief cases be 
rejected on a basis of need since they 
all have an interest in community 
property which is sufficient to meet 
their needs. The problem of receiving 
their interest in the community prop
erty when they need it is a problem 
of the tribe and not ~f the County 
Welfare Department. * * *" 

You have requested an opinion as to 
whether or not the said resolution sets 
forth sufficient grounds for the blanket 
rejection of applications. . 

Assistance under all parts of Chap
ter 82, Laws of 1937, is based upon 
need. Every resident of the State of 
Montana has the legal right under the 
provision of this act to make applica
tion to the County vVelfare Department 
for assistance. It is the duty of the 
county department to accept such ap
plication and make an investigation 
thereon. It is their further duty after 
such investigation and considdration 
ther~on,. to make a grant, or to deny the 
applicatIOn. However, each application 
must be considered upon its own 
merits,. and the making of the grant, 
or demal must be based upon the need 
of the applicant as shown from such 
investigation. 

The resolution in question, in effect, 
denies the right of a certain class of 
residents to make application for as
sistance. 

It is therefore my opinion that a 
county board of public welfare may 
not deny any resident the right to 
make application for assistance under 
Chapter 82, and may not refuse to con
sider an application when presented. 

Opinion No. 152. 

Coroner-Autopsy. 

HELD: That a county coroner may 
not have an autopsy of post mortem 
performed unless an inquest is to be 
held. 

2. A coroner if also a duly licensed 
and qualified physician may himself 
perform an autopsy and charge the 
county the customary fee therefor. 
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