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You ask further if there would be 
a violation if the contractor laid the 
man off from twelve o'clock midnight 
to one o'clock A. M., and then worked 
him from one o'clock A. M., to nine 
o'clock A. M., on the second day. 
For the reasons given herein it is my 
opinion that such interval of one hour 
between shifts would not exonerate the 
employing contractor. 

Opinion No. 14 

Sheriff-Power to Appoint Under
Sheriff. 

HELD: Sheriff in seventh class 
county has discretionary power to ap
point under-sheriff. County commis
sioners have not the power to disallow 
such an appointment. 

January 11, 1937. 

Mr. Nathaniel A. Allen 
County Attorney 
Golden Valley County 
Ryegate, Montana. 

My dear Mr. Allen: 

You have requested an opinion as 
to whether or not the sheriff in a 
seventh class county has discretionary 
power to appoint an undersheriff if 
he deems one necessary. Also whether 
or not the county commissioners have 
the power to disapprove and disallow 
such an appointment, in the event 
that the board arrives at the conclu
sion that an undersheriff is not needed. 

On January 24, 1935, Attorney Gen
eral Raymond T. Nagle rendered an 
opinion to Mr. Robert H. Allen, Coun
ty Attorney at Virginia City, Montana, 
in which he held that the sheriff had 
discretionary powers of appointment 
of an undersheriff. 

I have rechecked this opinion and 
made an invesiigation of the law, and 
1 am compelled to arrive at the same 
conclusion as set forth in this former 
opinion. 

"Section 4875 RCM, 1935, provides, 
"The whole number of deputies 
allowed the sheriff is one under
sheriff, and in addition not to ex
ceed the following number of depu
ties: In counties of the first and 
second classes, six; in counties of 
the third and fourth classes, two; 

in counties of the fifth, sixth, seventh 
and eighth classes, one. The sheriff 
in counties of the first, second and 
third classes may appoint two depu
ties, and in the fourth, fifth, sixth, 
seventh and eighth classes, one deputy 
who shall act as jailer and receive the 
same salary as other deputy sheriffs." 
Section 4775, R. C. M. 1935, provides: 
"The sheriff, as soon as may be after 
he enters upon the duties of his office, 
must, except in counties of the sev
enth and eighth classes, appoint some 
person under-sheriff to hold during 
pleasure of the sheriff. Such under
sheriff has the same powers and 
duties as a deputy sheriff." 

I cannot subscribe to the view that 
Section 4775 is repugnant or compli
cated, nor does it repeal Section 4875, 
expressly, or by implication or intend
ment. Section 4775 makes it mandatory 
upon the sheriff immediately after he 
enters upon his duties to appoint an 
under-sheriff, with the qualification 
and exception that, in counties of the 
seventh and eighth classes, the sheriff 
has the discretion as to whether or 
not to appoint an under-sheriff, and 
if he does exercise that discretion and 
appoint an under-sheriff, the under
sheriff shall hold office during the 
pleasure of the sheriff. Section 4775 
is not in any way ambiguous, nor does 
it repeal, either expressly or by im
plication, the power of the sheriff to 
exercise his discretionary powers of 
appointment. 

The rule of law is that no statute 
is positively conflicting and repug
nant to another statute. The courts 
are reluctant to declare repeals by 
implication, unless there is direct con
flict in the statutes. 

I call your attention to the rule as 
adopted by our court in the case of 
Jobb against County of Meagher, 20 
Mont. 424, at page 433. 

"Mr. Sutherland, in Section 152 
of his valuable treatise on Statua
tory Construction, declares the rule: 
"It is not enough to justify the 
influence of repeal that the later 
law is different. It must be contrary 
to the prior law. It is not sufficient 
that the subsequent statute covers 
some or even all the cases provided 
for by the former, for it may be 
merely affirmative, accumulative or 
auxiliary. There must be positive 
repugnancy, and even then the old 
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law is repealed by implication only 
to the extent of repugnancy. If, by 
fair and reasonable interpretation, 
acts which are seemingly incompati
ble or contradictory may be enforced 
and made to operate in harmony and 
without absurdity, both will be up
held, and the late~ one will not be 
regarded as repealing the others by 
construction or intendment. As laws 
are presumed to be passed with delib
eration and with a full knowledge of 
all existing ones on the same subject, 
it is but reasonable to conclude that 
the legislature, in passing a statute, 
did not intend to interfere with, or 
abrogate any former law relating 
to the same matter, unless the re
pugnancy between the two is ir
reconcilable." 

See also State ex rei Wynne vs. 
Quinn, 40 Mont. 472. 

And so, if the sheriff in a seventh 
class county finds it necessary to do 
so, he still retains and has the power 
of appointing an under-sheriff, and 
the board cannot curtail that power. 

Opinion No. 15. 

Salaries-Deputies-County Commis
sioners. 

HELD: Co u n t y commissioners 
cannot fix salary of deputy clerk and 
recorder at a less amount than that 
provided by statute. 

A deputy county clerk and recorder 
cannot waive her right to a reduction 
of the minimum salary. 

Mr. Ward Goble 
County Attorney 
Fallon County 
Baker. Montana. 

My dear Mr. Goble: 

January 12, 1937. 

You have requested an opinion from 
this office on the following questions. 

First: Can the County Commis
sioners fix the salary of a deputy 
county clerk and recorder, at a less 
amount than that fixed by statute? 

Second: Is a waiver in writing, 
made by a deputy clerk and recorder 
of a part of the statuatory salary, legal 
and binding upon the maker thereof? 

"Section 4873, R. C. M., 1935. The an
nual compensation allowed to any 
deputy * * * * as follows: 

"Counties of the first class, coun
ties of the fourth and fifth classes, 
counties of the sixth and seventh 
classes *. * * deputy clerks and 
recorder at a rate of not less than 
$1650.00." 

This section provides not only the 
maximum wage for deputy clerks in 
the recorder's office, but the minimum 
as well. The words of the statute, "Not 
less," are clear and explicit and particu
larly so in fixing the minimum salary 
to be paid. 

Section IS, R.C.M., 1935, "Words and 
phrases used in the Codes or otner 
statutes of Montana are construed ac
cording to the context, and the ap
proved usuage of the language; but 
techinical words and phrases and such 
others as have acquired a peculiar and 
appropriate meaning in law, are de
fined in the succeeding section, as 
amended. are to be construed accord
ing to such peculiar and appropriate 
meaning or definition." 

Stimpson v. Pond, Federal case No. 
13455, 23 Federal Cases, 101. 

Town of Central vs. Madden, 61 S. E. 
1029. 9 Attorney General Reports, 
page 365. 12 Attorney General Reports, 
page 99. 15 Attorney General Reports, 
page 180. 

In the case of :Ylodesitt against Flat
head County, 57 Montana, 216, the 
court said in part: 

"The annual compensation allowed 
to any deputy or assistant as follows 
* • *. Counties of the fourth and 
fifth classes * * *. Deputy treasurer 
and deputy assessor allowed by law at 
a rate of not less than one thousand, 
six hundred and fifty dollars. * * ." 
"As to the former (referring to the 
above quoted section), the board can
not decrease the compensation fixed 
by Section 1." 

Second question: The minimum and 
maximum wage for deputy clerk and 
recorder having been fixed by law, it 
is impossible for the county, acting 
through its Board of County Commis
sioners, to either decrease or increase 
the wage. 1£ the Board were able to 
do so in any manner whatsoever, it 
would be nullifying the law and invad
ing the province of the legislature. 
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