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obliged to waive this accumulated in
terest and receive only par for this 
warrant. It appears from the check 
issued to the First National Bank of 
Browning, by the town of Browning, 
that the said bank received in payment 
of said warrant on March 31, 1932, the 
sum of $1500. Apparently this was 
about the same time that the warrant 
was sold to the "banker" at Browning, 
according to the letter herein referred 
to. As mayor of the town, the vice
president of the bank should have 
known the financial condition of the 
city and possibly he should have in
formed the person from whom he pur
chased the warrant, or the person from 
whom the bank purchased the war
rant, if he knew of the transaction, that 
the city was able to pay interest on 
said warrant. 

We do not know enough of the facts 
to be able to say whether or not there 
was any fraud or anything improper 
connected with this transaction. At 
any rate, it is a civil matter with which 
we are not concerned. 

.opinion No. 13l. 

Foreign Corporations - Secretary of 
State-Fees Increase of Capital 

Stock-Continuation of 
Corporate Existence. 

HELD: The Secretary of State 
must charge foreign corporations, for 
increase of capital stock, a fee based 
on portion of such increase as is ap
plicable to the State of Montana. 

2. A like portion of fee must be 
charged such corporations on filing cer
tificate of continuation of corporate ex
istence. 

August 4. 1937. 

Hon. Sam W. Mitchell 
Secretary of State 
The Capitol 

Dear Mr. Mitchell: 

You ask our interpretation of Chap
ter 31 of the Laws of Montana of the 
1937 Session, in so far as it relates to 
the filing of amendments to articles of 
incorporation by a foreign corporation. 

Fully cognizant of the decisions in 
the case of J. 1. Case Threshing Ma
chine Company v. Stewart, 60 Mont. 
380, and General Electric Company v. 

Stewart, 60 Mont. 387, it is our opinion 
that the recent changes in our law in 
reference to fees of a foreign corpora
tion have taken into consideration the 
decisions in these two cases. The strik
ing point in the cases was the ques
tion as to whether they were interstate 
or intrastate, or both, and the court 
has consistently held that the state has 
no jurisdiction in matters beyond the 
State of Montana, so that we would not 
have a great deal to say or do respect
ing interstate matters, and therefore 
Chapter 31 of the Twenty-fifth Legis
lative Session of 1937 made provision 
(Section 4) that the amount of capital 
invested in the state must be shown in 
its application to do business within 
the state and we then tax upon that 
portion of the capital of the foreign 
corporation as is represented in the 
State of Montana. 

As to the matter of amendments and 
increase of capitalization, while you say 
you have heretofore, and particularly 
since the decision in the two cases 
mentioned, simply charged a nominal 
fee of $1.00, we are of the opinion that 
with the enactment of Chapter 31 of 
the Laws of 1937, you are justified and 
should make the same proportionate 
charge in the amending of the articles 
of incorporation of a foreign corpora
tion and the increase of its capital, ,re
questing of such foreign corporation 
that its application show the amount 
of increase applicable to the State of 
Montana, which, in other words means 
to say that the foreign corporation shall 
pay on its amended articles in the same 
way as it pays on its original articles, 
that is, pro rata, governed by the 
amount of capital invested in the state. 
Section 6654 R. C. M. 1935 provides: 

"Every corporation enumerated in 
section 6651 of this code shall an
nually and within two months from 
the first day of April of each year 
make a report, which shall be in the 
same form and shal1 contain the same 
information as required in the state
ments mentioned in said section, and, 
in addition, shall contain the follow
ing information: 

"1. The gross amount of its busi
ness in the State of Montana for the 
preceding year. 

"2. The amount of money actually 
expended in transacting its business 
in the state of Montana for the pre
ceding year. 
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"3. The net profits on its business 
transacted in Montana for the pre
ceding year. 

"Said report shall be filed in the 
office of the county clerk of the coun
ty wherein the principal place of busi
ness of such corporation is carried on 
and the duplicate thereof in the office 
of the Secretary of State." 

This keeps the office of the secretary 
of state constantly informed as to the 
business done in the State of Montana, 
and therefore the capital invested. The 
last word of our Supreme Court af
fecting this matter wil\ be found in the 
case of Chicago, Milwaukee, St. Paul & 
Pacific Railroad Co. v. Harmon, 89 
Mont. 1. Judge Matthews, after re
viewing the various legislative enact
ments, decided that a statute referring 
to foreign corporations doing business 
within the State of Montana, which 
provides for filing fee, in conformity 
with the amount of capital invested in 
the state, is perfectly valid and consti
tutional, and it is our opinion that 
Chapter 31, Session Laws of 1937 was 
enacted to meet just this contingency, 
and that it is valid and constitutional. 

So then, in substance, we mean to 
say that you are entitled to place a 
fee upon the filing of certificates of 
increase of capital stock or certificate~ 
of continuance of corporate existence 
of foreign corporations upon such por
tion of the increase of the capital stock 
as is applicable to the State of Mon
tana. 

Opinion No. 132. 

Counties-County Commissioners, 
Powers of. 

HELD: County commissioners have 
power to purchase road machinery on 
instal\ment plan. 

Mr. George J. Allen 
County Attorney 
Livingston, Montana 

Dear Mr. Allen: 

August 5, 1937. 

You have submitted the following re
quest for an opinion: . 

"After a call for bids for the three
quarter yard full-revolving shovel 
bids were submitted to the county 
commissioners of Park County, Mon-

tana, and after a consideration of the 
bids the bid of the Petrie Tractor 
and Equipment Company was ac
cepted. 

"It is proposed to pay for this 
e<;:t':Iipment by the giving of a con
dItional sales contract cal\ing for in
terest at six per cent, payments to 
extend over a period of two years. 
* * * 

"I would appreciate having your 
office furnish me with an opinion as 
to the legality of the purchase of the 
equipment in this matter." 
This question was answered by an 

opinion of the Attorney General, Oc
tober 4, 1934. See Opinion No. 619 
Volume 15, Opinions of the Attorne~ 
Ge.n~ral, p. 424. We agree with that 
op111lOn. No doubt in many instances 
where the budget does not otherwise 
permit, it is an advantage and desir
able to purchase road machinery by 
this method of payment. In the absence 
of constitutional or statutory provisions 
forbidding it, we see no reason why 
the county commissioners may not 
make such contract. Having the power 
to purchase the property, the method 
of payment is also within the power 
of the county commissioners, subject 
only to such limitations as are pro
vided by law. 

It is therefore my opinion that this 
contract is legal. 

Opinion No. 133. 

Counties-County Commissioners, 
Powers of-County Budget. 

.H ~LD: . The board of county com
mISSIOners IS not bound by the items 
in the preliminary budget but may 
after the final meeting on the \"1 ednes
day imme~iately preceding the second 
Monday 111 August at the time of 
adopting the final budget make such 
changes therein as it dee~s necessary 
advisable and proper. ' 

August 7, 1937. 

Mr. Harold K. Anderson 
County Attorney 
Helena, Montana 

Dear Mr. Anderson: 

You have submitted the following: 

"May the commissioners, if they 
deem it advisable and proper. increase 
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