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Chapter 200, Laws of 1937, providing 
for the minimum compensation of 
members of the fire department of 
cities of the second class, virtually did 
away with part time and volunteer fire
men of cities of the second class. Sec
tion 5130, R. C. M. 1935, provides in 
part as follows: 

"* * * Noone serving as a sub
stitute or on probation, nor any per
son who has not been confirmed a 
member of an organized fire depart
ment is eligible for membership in the 
relief association. * * *" 
\Vhile we do not find that our Su

preme Court has passed upon the spe
cific question, the authorities are col
lected and the law is stated generally 
in 43 C. J. 818, Section 1422: 

"If the right of an officer to share 
in a pension fund created by the state 
depends upon the happening of a par
ticular event, his interest in the fund 
is a mere expectancy and liable to be 
defeated at any time before the hap
pening of the event by the action of 
the legislature in repealing the law 
creating the pension, or making new 
and different provisions for the dis
tribution of the fund. And the right 
of the legislature thus to revoke the 
pension is not affected by the fact that 
a given sum was retained from the 
officer each month. since such sum, 
although called in law a part of his 
compensation, is in fact an appropria
tion of that amount by the state each 
month to the creation of the fund. 
Where the event on which a pension 
to a police officer becomes payable 
actually has happened, the right to 
the pension is vested in the view of 
some courts, but other courts con
sidering the pension for this purpose 
merely as a bounty hold that the state 
may recalled or withhold it at any 
time." 

Since no facts are stated, we are 
unable to pass upon any particular case. 
We think, however, that where a volun
teer fireman. for example. was actually 
injured, or some event had occurred 
before Chapter 200. Laws of 1937, be
came effective. which would have al
lowed him to participate in the funrl 
had not said Chapter 200 been pas~ed. 
it would onlv be equitable and just th?t 
he be permitted to participate in such 
fund for such injury. On the other 

hand, where the event has not oc
curred, e. g., death, or the age is 
reached at which a pension is paid, 
before the passage of the Act, we do 
not think there is such a vested right 
as would permit participation. 

Opinion No. 124. 

Insurance-Fire Insurance-Liability 
Insurance. 

HELD: A company authorized to 
write liability insurance under Section 
6136, paragraph 4, is not authorized to 
write fire insurance. 

July 29, 1937. 
Hon. John J. Holmes 
State Auditor and Ex-officio 

Commissioner of Insurance 
The Capitol 

Dear Mr. Holmes: 

You have asked my opinion as to 
whether or not a casualty company 
operating under the provisions of para
graph 4 of Section 6136, R. C. M. 1935, 
may write automobile fire coverage-a 
coverage provided for in subdivision 1 
of Section 6136, R. C. M. 1935. 

Paragraph 1 of said Section 6136 au
thorizes an insurance company to in
sure against loss, or legal liability for 
loss, because of damage to property 
but not against loss resulting in injury 
to persons. This section reads in part 
as follows: 

"* * * and to insure against loss 
or legal liability for loss because of 
damage to property caused by the use 
of teams or vehicles * * *." 

On the other hand. paragraph 4 of 
said Section 6136 authorizes an insur
ance company to write liability insur
ance in the following language: 

"*' * * and to permit liability in
surance in all its branches." 

Section 6137, R. C. M. 1935, pro
vides: 

"Nothing in the act shall be con
strued as to alter, change, modify. or 
repeal any existing statute, which 
provided or established the amount 
of the capital required of any or all 
classes of insurance corporations 
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herein mentioned. Combinations may 
be permitted of the different classes 
herein established, under one incor
poration, except that fire insurance 
companies mas not transact any other 
character of business than that desig
nated in paragraph 1 of the preceding 
section, and provided further, that 
where such combinations may be 
formed, the minimum capital shall be 
equal to the amount provided by law 
for each of the different classes so 
combined." 

It has been held by former Attorneys 
General that by reason of this section a 
fire insurance company is prohibited 
from writing liability insurance and 
that any insurance company, authorized 
to write fire insurance, is a fire insur
ance company (Volume 14. Opinions 
of the Attorney General. p. 7; Volume 
8, p. 264). We agree with these opin
ions. In fact. we do not see how any 
other correct conclusion could be reach
ed in view of said Section 6137. 

If the company in question is author
ized to write fire insurance it must be 
by authority of paragraph I of Section 
6136, and it is therefore a fire insurance 
company. If it derives its authority 
from this source and is a fire insurance 
company. it is expressly prohibited by 
Section 6137 from writing liability in
surance. If a firp. insurance company 
mav not write liability insurance. it 
follows that a casualty company au
thorized to write liability insurance may 
not write fire insurance. 

I t is therefore my opinion that a 
casualty company, authorized under 
parag-raph 4 9f Section 6136 to write 
liability insurance, is not authorized to 
write fire insurance by reason of the 
express orohibition contained in Sec
tion 6137. 

Opinion No. 125. 

Municipal Corporations-Cities and 
Towns-Mayor and Council

men-Interest in Con-
tract Forbidden. 

HELD: The owner and publisher 
of a newspaper may not enter into a 
contract with the city or town council 
of which he is a member for the fur
nishing of supplies and legal publica
tions. 

Hon. "V. A. Brown 
State Examiner 
The Capitol 

Dear Mr. Brown: 

July 29. 1937. 

You have submitted the following: 

"Your opinion is desired rela ti ve to 
whether or not the provisions of Sec
tion 5069. R. C. M. 1935, would be 
violated if an owner and publisher of 
a newspaper, who is also a town 
councilman, would supply or sell the 
town its necessary printing supplies 
and legal publications and receive pay 
therefor." 

It is my opinion that this question 
should be answered in the affirmative. 
The facts in your request are rather 
meagerly stated, and this opinion is 
written with the reservation that pos
sibly some specific fact which has not 
been stated might alter our opinion. 
but, speaking generally, my opinion is 
as above stated. 

In this connection I call your atten
tion to the following opinions rendered 
by this office on similar questions: 
Volume 16, Opinions of the Attorney 
General, No. 166, p. 169; Opinion No. 
133, Volume 15. p. WI, ld .• and Opinion 
No. 183, Volume 15, p. 131. ld. 

Opinion No. 126. 

Taxation-County Commissioners. 
Poor Fund-WeHare. 

HELD: It is mandatory upon Coun
t y Commissioners to make a six mill 
levy under Chapter 82. Laws 19~7. for 
the Poor Fund. 

Mr. W. A. Brown 
Sta te Examiner 
The Capitol 

My Dear Mr. Brown: 

July 29. 1937. 

Attention of Mr. A. M. Johnson. 

You have submitted to this office the 
question as to whether or not the six 
mill levy, under Chapter 82 of the 1937 
Session Laws. for the poor fund, is 
mandatory upon all the counties. and 
whether or not in the event there was 
a cash surplus in the poor fund. and a 
three mill levy would suffice for this 
year, that would alter the situation. 
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