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the corporation agent to assist or act 
for him when a banking institution is 
closed on account of inability to meet 
the demands of its creditors, and no 
other ground is listed in said section 
and, since the bank was closed for 
other reasons, it is my opinion that 
the supel"intendent of banks does not 
have authority, under this section, to 
appoint the Federal Deposit Insurance 
Corporation, or a receiver duly ap­
pointed by it, as liquidating agent. to 
handle the liquidation of this bank. 

It is true that failure to repair capi­
tal impairment may ultimately result 
in inability to meet the demands of 
depositors but that condition has not 
yet arisen and the bank was not closed 
for that reason. In this connection we 
calI attention to the fact that even if 
the bank were closed on the grounds 
stated in Section 3, it is entirely within 
the discretion of the superintendent of 
banks whether he will make such ap­
pointment. This section does not make 
it mandatory that he should do so. 
There may be reasons why the super­
intendent of banks would feel that the 
liquidation could be handled as weIl 
without such assistance. 

Opinion No. 119. 

Milk Control Board-Goats' Milk Con­
trol of-Milk Defined-Milk Con­

trol Board, Jurisdiction of. 

HELD: The Milk Control Act was 
intended to regulate and control the 
sale of cows' milk only. 

Mr. G. A. Norris 
July 16. 1937. 

Commissioner, Milk Control Board 
The Capitol 

Dear Mr. Norris: 

You have submitted the question 
whether or not the Montana Milk 
Control Board has jurisdiction over 
the fixing of prices for the goat milk 
industry. 

As an article of food for mankind, 
the term "milk" ordinarily refers to 
the milk that comes from cows (40 
C. J. 708). In Fuqua v. Birmingham, 
17 Ala. A. 142. 82 So. 626. the court 
said: 

"When applied to the ordinary 
milk sold for human consumption, 

in this country (the term) means 
milk as it comes from a female cow, 
without adulteration or change in its 
condition." 

In the milk control act, the legis­
lature defined "milk" as follows: 
"'Milk' means fluid milk and cream 
sold for consumption as such," (Sec­
tion 2630.3 R. C. M. 1935.) There are 
other kinds of milk, however, such as 
the white juice of plants and the milk 
of the cocoanut. 

It is my opinion, however, that the 
legislature used the word "milk" in the 
ordinary accepted sense and that it 
was their intent to control and regu­
late 'the sale of cows' milk only. 

Opinion No. 120. 

Counties-County Budget-Appropria­
tions. 

HELD: Section 4613.4, as amended 
by Chapter 98, Laws of 1937, prohibit­
ing increase in any item in excess of 
10% does not apply to new items and 
a county may employ a county health 
nurse where none was employed be­
fore. 

July 20, 1937. 
Dr. W. F. Cogswell 
Secretary, State Board of Health 
The Capitol 

Dear Dr. Cogswell: 

You have submitted the foIlowing: 

"This department has had requests 
from several counties relative to the 
interpretation of Section 4613.4. It 
seems that some of the county com­
missioners are in doubt as to wheth­
er or not they have authority under 
this law to provide for a public 
health nurse in the county where no 
appropriation had been made for such 
a person the preceding year. In 
some instances, this would raise the 
amount of their total expenditures 
more than ten per cent over the pre­
ceding year and, therefore, while they 
have expressed a willingness to make 
such provision for a public health 
nurse if it were possible to do so, 
they are reticent about making such 
an appropriation. An opinion from 
your department as to their authority 
to provide for such nursing service 
would be very helpfu1." 
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Section 4613.4 R. C. M. 1935, as 
amended by Section 1 of Chapter 98, 
I:aws of 1937, among other things pro­
vides: 

">I< * >I< The board shaH then deter­
mine and fix separately the amount 
appropriated for and authorized to be 
expended for each item in the budget 
and shaH specify the fund or funds 
against which warrants are to be 
drawn and issued for the expenditures 
so authorized; * * * and provided 
further that the amount appropriated 
and authorized to be expended for 
any item contained in such budget, 
except for capital outlay, election ex­
penses, expenditures from county 
poor funds, and payment of emer­
gency warrants and interest thereof. 
must not exceed by more than ten per 
centum (10%) the amount actuaHy 
expended for such item under the ap­
propriation contained in the budget 
approved and adopted for the fiscal 
year immediately preceding, * * *." 
I t is apparent that this section, as 

amended, relates to the increasing of 
items in the budget for the preceding 
year. Providing for a county health 
nurse where none was provided for in 
the preceding budget is not increasing 
an item in the preceding budget but is 
adding a new item and it does not 
therefore faH within the express pro­
hibition of the statute. If this section 
applied to new items, no new item for 
any purpose whatever could ever be 
added. no matter how urgent the need 
therefor. It would not be possible to 
ever provide for a county health nurse 
where none had ever been provided for 
before. We do not think the legisla­
ture intended to provide such a straight 
jacket for county expenditures. If they 
had intended to accomplish such pur­
pose. we think they would have ex­
pressly said so. 

It is my opinion, therefore. that a' 
county may provide for a public health 
nurse where no appropriation has been 
made for such person the preceding 
year. 

Op'nion No. 121. 

Schools-School Districts. 
Consolidation of. 

HELD: The only method provided 
by law for consolidation of school dis­
tricts is that authorized by Section 1034, 

Re\'ised Codes }'Iontana. 1935. and re­
lated sections. 

Mr. John J. Cavan 
County Attorney 
Jordan. Montana 

My Dear Mr. Cavan: 

July 19. 1937. 

You have submitted the following 
statement of facts and inquiry: 

"Garfield County has two high school 
districts. the Garfield County high 
school district, and the Cohagen high 
school district. A petition was recentlv 
filed with the board of county commis­
sioners asking that the Cohagen high 
school be consolidated with the Gar­
field County high schoo!." The inquiry 
is, "if a consolidation is ordered and the 
same is approved by the State Super­
intendent of Public Instruction. would 
the property of the Cohagen High 
School District belong to the Garfield 
County district and would the latter 
have to assume the bonds of the Co­
hagen District. or would the consolida­
tion be merely the closing of the high 
school in Cohagen and sending the 
pupils to the one at Jordan. where the 
county high school is situated?" 

We believe the reasoning of the case 
of Box et al. v. Duncan et a!.. 98 Mont. 
216, is determinative and conclusive 
upon the inquiry and matter involved. 
In that case, of course, the decree of 
the court was determined and based 
upon the fact that the county commis­
sioners had made an order creating a 
district between March 1 and July 1-
the creation of a district being pro­
hibited during said time. However. the 
reasoning of the decision was that a 
new district was created. The court 
said on page 233: "* * * In effect. the 
order did create a new school district. 
in' so far as high school activities are 
concerned. The practical result of the 
order is that the elementary school at 
Pony is retained under the jurisdiction 
of the Pony school board. The ele"­
mentary school at Harrison is likewise 
continued under the jurisdiction of the 
Harrison school board. A new high 
school district was in effect created to 
take in both the Pony and Harrison 
school districts." In other words. the 
court held that the order of the board 
of county commissioners did actually 
create a new district, and we desire to 
point out to you that the court was dis­
satisfied with such a conclusion. The 
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