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the corporation agent to assist or act 
for him when a banking institution is 
closed on account of inability to meet 
the demands of its creditors, and no 
other ground is listed in said section 
and, since the bank was closed for 
other reasons, it is my opinion that 
the supel"intendent of banks does not 
have authority, under this section, to 
appoint the Federal Deposit Insurance 
Corporation, or a receiver duly ap
pointed by it, as liquidating agent. to 
handle the liquidation of this bank. 

It is true that failure to repair capi
tal impairment may ultimately result 
in inability to meet the demands of 
depositors but that condition has not 
yet arisen and the bank was not closed 
for that reason. In this connection we 
calI attention to the fact that even if 
the bank were closed on the grounds 
stated in Section 3, it is entirely within 
the discretion of the superintendent of 
banks whether he will make such ap
pointment. This section does not make 
it mandatory that he should do so. 
There may be reasons why the super
intendent of banks would feel that the 
liquidation could be handled as weIl 
without such assistance. 

Opinion No. 119. 

Milk Control Board-Goats' Milk Con
trol of-Milk Defined-Milk Con

trol Board, Jurisdiction of. 

HELD: The Milk Control Act was 
intended to regulate and control the 
sale of cows' milk only. 

Mr. G. A. Norris 
July 16. 1937. 

Commissioner, Milk Control Board 
The Capitol 

Dear Mr. Norris: 

You have submitted the question 
whether or not the Montana Milk 
Control Board has jurisdiction over 
the fixing of prices for the goat milk 
industry. 

As an article of food for mankind, 
the term "milk" ordinarily refers to 
the milk that comes from cows (40 
C. J. 708). In Fuqua v. Birmingham, 
17 Ala. A. 142. 82 So. 626. the court 
said: 

"When applied to the ordinary 
milk sold for human consumption, 

in this country (the term) means 
milk as it comes from a female cow, 
without adulteration or change in its 
condition." 

In the milk control act, the legis
lature defined "milk" as follows: 
"'Milk' means fluid milk and cream 
sold for consumption as such," (Sec
tion 2630.3 R. C. M. 1935.) There are 
other kinds of milk, however, such as 
the white juice of plants and the milk 
of the cocoanut. 

It is my opinion, however, that the 
legislature used the word "milk" in the 
ordinary accepted sense and that it 
was their intent to control and regu
late 'the sale of cows' milk only. 

Opinion No. 120. 

Counties-County Budget-Appropria
tions. 

HELD: Section 4613.4, as amended 
by Chapter 98, Laws of 1937, prohibit
ing increase in any item in excess of 
10% does not apply to new items and 
a county may employ a county health 
nurse where none was employed be
fore. 

July 20, 1937. 
Dr. W. F. Cogswell 
Secretary, State Board of Health 
The Capitol 

Dear Dr. Cogswell: 

You have submitted the foIlowing: 

"This department has had requests 
from several counties relative to the 
interpretation of Section 4613.4. It 
seems that some of the county com
missioners are in doubt as to wheth
er or not they have authority under 
this law to provide for a public 
health nurse in the county where no 
appropriation had been made for such 
a person the preceding year. In 
some instances, this would raise the 
amount of their total expenditures 
more than ten per cent over the pre
ceding year and, therefore, while they 
have expressed a willingness to make 
such provision for a public health 
nurse if it were possible to do so, 
they are reticent about making such 
an appropriation. An opinion from 
your department as to their authority 
to provide for such nursing service 
would be very helpfu1." 
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