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ing of two days' notice, as the work 
demanded. In this opinion, the court 
mentioned other authorities, and cited: 

Morse vs. Granite County, 44 )'10nt. 
78; 

Jones vs. Carver, 38 Pac. 332. 

It is, therefore. my opinion that the 
Board of County Commissioners. in any 
class county, can call special sessions 
upon the giving of two days' notice, and 
said notice of meeting may be given 
while the Board is either in or out of 
session, and in such numbers and at 
such times in each month as necessity 
decrees, and that the Board of County 
Commissioners, in any class county, is 
not limited to the numbet; of special 
meetings it can hold. 

Opinion No. 105. 

Rural Improvement Districts-Assess­
ment of Lots and Parcels­

Improvements. 

HELD: In assessing lots and par­
cels for the cost of rural improvements 
as provided by Chapter 353 of the Po­
litical Code, 1935, improvements, which 
are part of the lots and parcels, should 
be included as a part of the assessed 
value of the lots and parcels. 

Mr. Phil G. Greenan 
County Attorney 
Great Falls, Montana 

Dear Mr. Greenan: 

May 18, 1937. 

You have submitted the .Question 
whether the cost of a rural Improve­
ment district, created and established 
according to Chapter 353 of the Politi­
cal Code. R. C. M. 1935, for the purpose 
of irrigation, should be paid for accord­
ing to the assessed value of the lots and 
parcels of land in the district, with the 
improvements thereon included, or 
whether, in determining the value of 
the lots and parcels, the improvements 
should be deducted. 

Originally, rural improvements were 
authorized by Chapter 123. Laws of 
1915. This chapter provided that such 
improvements might be created and 
established according to Chapter 89, 
Laws of 1913. which authorized the 
creation of special improvement dis-

tricts by cities and towns. Section 14 
thereof is now Section 5328, R. C. M. 
1935, and provided that the cost of the 
improvements should be assessed ac­
cording to the frontage of the lands, 
or, in other words, on the lineal feet 
basis. Chapter 123 was superseded by 
Chapter 126, Laws of 1917, which, in 
Section 11, provided that the costs 
should be borne by each lot or parcel, 
in such proportion as each lot or parcel 
bore to the en tire district. j n other 
words, the area method of assessing the 
cost against the lots and parcels was 
substituted for the lineal frontage 
method. Chapter 156 was amended by 
Chapter 67, Laws of 1919, but Section 
II thereof was not changed. The law 
was again amended by Chapter 147, 
and Section 11 thereof again provided 
that the cost of improvements should 
be in proportion to the area. The law 
was not changed in this respect when it 
was again amended by Chapter 133, 
Laws of 1929. In Chapter 131, Laws 
of 1935. the area method of assessing 
the cost was abandoned and the as­
sessed value method substituted. Sec­
tion 4584 reads as follows: 

,,* * * The board of county com­
missioners shall assess the entire cost 
of such improvements against the en­
tire district and each lot or parcel of 
land assessed in such district to be 
assessed with the percentage of the 
whole cost which its assessed valua­
tion as determined by the last pre­
ceding assessment roll of the county 
bears to the total assessed value of 
all the property in the district; * * *." 
(Underscoring ours.) 

'Since the lineal frontage basis. as well 
as the area basis for assessment, have 
been abandoned and the legislature did 
not see fit to deduct the value of the 
improvements from the assessed value 
of the lots or parcels, we are unable to 
advise that the value of such improve­
ments should be deducted from the 
value of the lots or parcels or that such 
deduction may be justified. It would 
seem that by using the phrase "all the 
property," the legislature intended to 
include improvements which have be­
come a part of the lots and parcels. 
Furthermore, for the payment of the 
cost of constructing and maintaining 
"sanitary or storm sewers. light sys­
tems, water-works plants. water sys­
tems. sidewalks, and such other special 
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improvements as may be petitioned 
for," it would seem more just that such 
improvements should be included on 
the theory of benefits derived. 

You have pointed out that a small 
tract of one acre, valued at $60.00 per 
acre, and having a $2500 residence 
thereon, would not be benefitted as 
much as a ten acre tract with a $200 
shack thereon, aHhough the one acre 
tract would be assessed for more than 
the ten acre tract. In this connection, 
you add: "The water system is for 
irrigation purposes and not for drinking 
or household use." It may be ques­
tioned whether or not an improvement 
district, created for the purpose of 
irrigating lands, can properly be classi­
fied as a "water system" within the 
meaning of Section 4574, R. C. M. 1935. 
Perhaps such an irrigation system 
should be classified as an irrigation dis­
trict, within the meaning of Chapter 84 
of the Civil Code, R. C. M. 1935. We 
do not have all the facts before us and 
therefore do not pass upon that ques­
tion but we suggest that you investigate 
that feature of it. 

Opinion No. 106. 

Indians-Reservations-Licenses, 
Hunting and Fishing. 

HELD: Indians, who have elected 
to take advantage of the provisions of 
the Federal laws, may require white 
people to pay fishing and hunting li­
cense, to fish or hunt on their lands. 

May 19, 19~7. 
Mr. J. A. Weaver 
State Fish and Game Warden 
Capitol Building 
Helena, Montana 

Dear Mr. Weaver: 

You ask for an opinion upon the 
following questions: 

First, as to whether or not a white 
person would be required to have a 
license to fish on different Indian Reser­
vations. and as to whether or not the 
trib!ll Indian Council is within its rights 
to Issue an order requiring all white 
persons to obtain a special license from 
the tribal Indian Council to hunt or 
fish upon an Indian Reservation or 
upon their allotments. ' 

By the second provision of the En­
abling Act (Section 4), providing for 
the admission of the State of Montana 
into the Union, it was declared: 

"That the people inhabiting said 
proposed states do agree and declare 
that ~hey forever disclaim all right 
and tItle to the unappropriated public 
lands lying within the boundaries 
thereof, and to all lands lying within 
said limits owned or held by any 
Indian or Indian tribes' and that 
until the title thereto 'shall have 
been extinguished by the Unit­
ed States, the same shaH be 
and remain subject to the dis­
position of the United States and 
said Indian lands shall remain ~nder 
the absolute jurisdiction and control 
of the congress of the United States. 
* *. * But nothing herein, or in the 
ordmances herein provided for shall 
preclude the said states from taxing 
as other lands are taxed any lands 
owned or held by any Indian who has 
severed his tribal relations and has 
obtained from the United 'States or 
from any person a title thereto by 
patent or other grant, save and except 
such lands as have been or may be 
granted to any Indian or Indians 
under any Act of Congress contain­
ing a provision exempting the lands 
thu~ granted from taxation; but said 
ordmances shall provide that all such 
lands shall be exempt from taxation 
by said states so long and to such 
extent as such Acts of congress may 
prescribe." 

In the case of State vs. Big Sheep, 
Vol. 75. Mont 219, at Page 234 the 
court said: ' 

"Lands to which the United States 
has parted with title and over which 
it no longer exercises control even 
if within the exterior bounda;ies of 
the reservation, are not deemed a 
part of the reservation. All other 
lands within the reservation boun­
daries are. What jurisdiction if any 
the United States may asse~t ove; 
lands within the boundaries of a 
reservation to which it has relin­
quished title completely-by reason 
of the fact that such lands lie within 
the reservation boundaries-is a mat­
ter into which we need not now in­
quire. Some general observations 
relevant to the subject are appropri­
ate." 

cu1046
Text Box

cu1046
Text Box




