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and audit said Conservation Revolv
ing Fund and the fiscal operations of 
the Water Conservation Board at 
least once each year and report fully 
thereon, said report to be filed in the 
office of the Secretary of State, where 
the same shall be open to public in
spection." 

It is therefore my opinion that it is 
the duty of the State Examiner to ex
amine all the books and accounts of 
said board at least once each year. 

The second portion of your question 
is not specific and I am not sure that 
I understand your request. Any ex
amination to be worth while and to 
serve the purpose intended by said 
Chapters 78 and 169, must be as com
plete as the examination of the books 
and accounts of all other public offi
cers and boards handling state money, 
in order that the public may know 
fully how the public funds have been 
spent. It will be noted that Section 
7, supra, requires the state examiner 
to "report fully thereon." 

Opinion No. 72. 

Nepotism-Schools--County Superin
tendent-Warrants, Invalid and 

Payment May be Stopped
County Treasurer. 

HELD: When the county superin
tendent of schools notifies the county 
treasurer that school district warrant 
for salary is based on contract made 
contrary to the Nepotism Act, pay
ment thereof should be withheld by 
the county treasurer. 

Mr. A. D. Baker 
County Attorney 
Ryegate, Montana 

March 29, 1935. 

You have submitted the question 
whether a county superintendent of 
schools may stop payment of a school 
warrant issued to a teacher employed 
by a school district in violation of the 
Nepotism Act. 

It has heretofore been held by this 
office that the Nepotism Act (Chapter 
12, Laws of 1933) applies to the trus
tees of school districts. (See opinion 
to Miss Ellen Colleran, dated March 
24, 1933; opinion to C. C. Guinn, dated 
April 25, 1933; opiniGn to Earl Wine-

man, dated June 8, 1933, and opmlOn 
to F. V. Watts, dated August 22, 
1933.) 

This office has also held that a con
tract entered into in violation of the 
Nepotism Act is void. (See opinion to 
C. C. Guinn, supra.) Since such a 
contract is void, a warrant for salary 
based on it is also void. It is likewise 
my opinion that when these facts are 
brought to the attention of the county 
treasurer by the county superintend
ent of schools, payment of the war
rant should be withheld. I agree with 
the conclusion you have reached to 
the same effect. 

Opinion No. 73. 

Orphans-State Orphans' Home, Ad
mittance to-Residence. 

HELD: In the absence of any stat
utory restrictions, all resident children 
in the State, otherwise qualified, 
would be eligible to the State Or
phans' Home. 

March 29, 1935. 
Mrs. Maggie Smith Hathaway 
Secretary, Bureau of Child Protection 
The Capitol 

You have submitted the following 
request for opinion: 

"A question has arisen as to 
whether Montana should assume 
financial responsibility for five chil
dren. The mother of these children, 
Mrs. Blackburn, came to Montana 
with the children in April, 1934, to 
make her home with a brother and 
sister. The father of the children 
died September, 1933, in Iowa. In 
August, 1934, Mrs. Blackburn mar
ried a Mr. Wells, who is part Indian, 
against the wishes of her brother 
and sister. Later they refused to 
continue rendering her assistance. 
Mr. Wells comes from a family re
ported to be afflicted with syphilis, 
and he has proven to be unable to 
support the family. 

"The five children were taken to 
our State Orphanage December 18, 
1934. Since the stepfather has not 
supported these children, what state 
is responsible for their care?" 

Section 1485, R. C. M. 1921, pertain-
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ing to the State Orphans' Home, pro
vides: "Every orphan, foundling, or 
destitute child, under twelve years of 
age, of sound mind and body, shall be 
entitled to be received into said home 
at the expense of the state. * * "." 

In the absence of any statutory re
striction, all resident children in the 
state otherwise qualified, would be 
eligible to the State Orphans' Home. 

A parent entitled to the custody of 
a child has a right to determine his 
residence. (Section 5850, R. C. M. 
1921.) Section 33, R. C. M. 1921, pro
vides: "The residence of the father 
during his life, and after his death 
the residence of the mother, while 
she remains unm~rried, is the resi
dence of the unmarried minor chil
dren. 

"The residence of the husband is 
presumptively the residence of the 
wife." 

Apparently Mrs. Blackburn came to 
Montana with the intent of remaining 
permanently; her husband being dead; 
she had the right at that time to de
termine the residence of herself, as 
well as that of her children. Al
though apparently her residence was 
fixed in Montana, prior to her mar
riage to Mr. Wells, after that event at 
any rate her residence was presump
tively in Montana, provided Montana 
was his residence. Although it is not 
specifically stated in your letter, I 
assume that Mrs. Wells is a resident 
of Montana. Since her residence, as 
well as the residence of her husband 
is in Montana, the residence of the 
children is likewise in the State of 
Montana, and the children being des
titute, they are, in my opinion, eligi
ble to the State Orphans' Home. 

Opinion No. 74. 

Schools-Abandoned School Districts 
--Contracts-Transportation. 

HELD: Where a school district is 
ordered abandoned and is attached to 
one or more contiguous districts, the 
contiguous district, or districts, is or 
are not liable to perform the execu
tory contracts for transportation en
tered into by an abandoned district 
which has been attached to its, or 
their, territory by the county superin
tendent of schools. 

Mr. John J. Cavan 
County Attorney 
Jordan, Montana 

March 30, 1935. 

We have received your letter of 
March 26, requesting the opinion of 
this office concerning Section 970, 
Revised Codes of Montana, 1921, as 
amended. 

Section 970, as amended by Chapter 
84, Laws of Montana, 1931, provides 
for the abandonment of school dis
tricts under certain circumstances 
upon order of the county superintend
ent of schools. A district so aban
doned is then attached to a contigu
ous district or districts. 

According to your letter a school 
district which has been abandoned as 
provided above, prior to abandonment 
entered into certain transportation 
contracts, presumably pursuant to 
Section 1010, R. C. M. 1921, as amend
ed, and the question arises if such 
contracts are now a binding obliga
tion of the district to which the aban
doned district has been attached. 

Chapter 84, supra, provides: "When
ever a school district is ordered aban
doned and there is any indebtedness 
outstanding against the district rep
resented either by registered war
rants, or bonds, or both, and there 
is not sufficient money in the funds 
of the district to pay the same, all 
money in the funds of the district 
shall be set aside and applied in pay
ment of such indebtedness, and there 
shall be levied annually, in the man
ner provided by law, a tax against 
all property within thE' boundaries of 
such district, as the same existed 
when such indebtedness was incurred, 
sufficient to pay such indebtedness as 
it matures, with all interest becoming 
due thereon. 

"All funds of an abandoned district, 
after all the debts of the district have 
been paid, shall be placed in the gen
eral fund of the district or districts 
to which its territory is attached on 
order of the county superintendent 
* ::: * ." 

The unexecuted portion of a con
tract is not a debt of the abandoned 
district "represented either by regis
tered warrants, or bonds" under the 
above provision. (Barrington v. Pow
ell et al., 230 N. Y. 37, 128 N. E. 
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