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ing any drug, medicine, or surgical 
treatment, or who shall recommend, 
prescribe, or direct, for the use of 
any person, any drug, medicine, ap­
pliance, apparatus, or other agency, 
whether material or not material, for 
the cure, relief, or palliation of any 
ailment or disease of the mind or 
body, or for the cure or relief of any 
wound, fracture, or bodily injury, or 
other deformity, after having re­
ceived, or with the intent of receiving 
therefor, either directly or indirectly, 
any bonus, gift, or compensation; 
provided, however, that nothing in 
this section shall be construed to re­
strain or restrict any legally licensed 
osteopathic practitioner practicing 
under the laws of this state. Nothing 
in this act shall prohibit any legally 
licensed pharmicist or mercantile 
dealer from selling any drugs or med­
icines which are now allowed to be 
sold under the laws of the state of 
Montana or the United States." 

Under this statute, to constitute 
practice of medicine, it is necessary for 
a person to do some one of these four 
things: (1) To affix the letters M. B. 
or M. D., or the title of Dr. or Doctor, 
or any other sign or appellation in a 
medical sense to his or her name; (2) 
to publicly profess to be a physician 
or surgeon; (3) to publicly profess 
either on his own behalf, in his own 
name or in his trade name, or on be­
half of any other person, corporation, 
association or partnership, either as 
manager, bookkeeper, solicitor, or 
other agent, to cure, treat, relieve or 
palliate any ailment, disease, or in­
firmity of the mind or body of another 
by using or prescribing any drug, 
medicine, or surgical treatment; (4) 
and to recommend, prescribe, or di­
rect, for the use of any person, any 
drug, medicine, appliance, apparatus, 
or other agency, whether material or 
not material, for the cure, relief, or 
palliation of any ailment or disease of 
the mind or body, or for the cure or 
relief of any wound, fracture, or bod­
ily injury, or other deformity, after 
having received, or with the intent of 
receiving therefor, either directly or 
indirectly, any bonus, gift or compen­
sation. Under the first subdivision 
the gravamen of the statute is the af­
fixing of a medical appellation to the 
name. Under the second subdivision 
the gravamen of the statute is pub-

licly professing to be a physician or 
surgeon. Under the third subdivision 
the gravamen of the statute is public­
ly professing in one's own behalf or in 
behalf of another to treat the sick or 
afflicted. Under neither of them is 
any actual treatment of a patient ne­
cessary and therefore the question of 
compensation is not involved. The 
fourth subdivision deals with the ac­
tual treatment of or prescription for 
the sick or injured, and provides that 
such attention, even to only one per­
son, if for present or prospective pay 
shall constitute the practice of medi­
cine. (Territory v. Lotspeich, 94 Pac. 
1025.) 

Leaving out of consideration for 
the moment the things required at 
and immediately preceding delivery, 
it is apparent, we think, that the 
other acts complained of, without 
more, do not constitute a breach of 
the provisions of section 3122, even 
though it be conceded that the per­
sons who do those acts are without 
certificates to practice medicine. 

Sections 2530, 2535, 2538 and 3121, 
Revised Codes 1921, recognize the 
right of a midwife to follow her avo­
cation. Indeed, the last section ex­
pressly excepts midwives of skill and 
experience from the provisions of the 
Act (sections 3116-3124, R. C. M. 
1921), regulating the practice of med­
icine. (State v. Wood, 53 Mont. 566.) 
The term "midwife" means a female 
obstetrician, and the term "midwife­
ry" has been defined as the practice 
of obstetrics. (Commonwealth v. 
Porn, 196 Mass. 326, 82 N. E. 31, 13 
Ann. Cas. 569.) 

If, then, a midwife of skill and ex­
perience is in attendance on a woman 
in confinement, and no physician is 
present, and childbirth results in lac­
erations of the private parts, we have 
no hesitation in saying that it would 
be her duty to suture these lacera­
tions, otherwise there might be dan­
ger of serious hemorrhages. In do­
ing so she would be guilty of no vio­
lation of the law. 
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porations desiring to do business in 
the state to file copy of charter and 
statement with the secretary of state, 
nor Chapter 169, Laws of 1931, re­
quiring such corporations to pay cer­
tain fees when filing their charter and 
requiring the filing of an annual 
statement with the secretary of state, 
contemplate the regulation of foreign 
corporations that are exclusively en­
gaged in employment by the United 
States Government. 

Hon. Sam W. Mitchell 
Secretary of State 
The Capitol 

March 6, 1935. 

In your letter of March I, you have 
asked for our opinion upon the fol­
lowing question: "Is a foreign cor­
poration, exclusively engaged in the 
performance of construction contracts 
for the United States Government in 
this state, required to file an annual 
report and otherwise comply with 
Chapter 169, Laws of Montana, 
1931 ?" 

Section 6651, R. C. M. 1921, requires 
certain foreign corporations desiring 
to do business in this state, to file a 
copy of their charter and a statement 
with the secretary of state. Chapter 
169, supra, requires such corporations 
to pay certain fees when filing their 
charters and to file an annual state­
ment with the secretary of state 
"stating the proportion of its capital 
stock represented in the State of 
Montana by its property located and 
business transacted therein during 
the preceding year" and in some in­
stances to pay an additional fee upon 
the filing of such annual statement. 

It is our opinion that neither Sec­
tion 6651 nor Chapter 169, cited above, 
contemplate the regulation of corpor­
ations that are exclusively engaged 
in employment by the United States 
Government. 

The general rule of law applicable 
is stated in 14a C. J. 1256: "So every 
corporation of any state in the employ 
of the United States has the right to 
exercise the necessary corporate pow­
ers and to transact the business re­
quisite to discharge the duties of that 
employment in every other state in 
the Union without permission grant-

ed, or conditions imposed by the lat­
ter." 

And again in Thompson on Corpor­
ations, 3rd Edition, Volume 8, Section 
6592: "Another exception to the gen­
eral rule of unlimited state control 
over foreign corporations occurs 
where the corporation is engaged in 
the business of the general govern­
ment. Such corporations to the ex­
tent of the federal business, may do 
such business in other states without 
obtaining a license or other permit, 
and even against the prohibition of 
the state. A state may lawfully pro­
hibit foreign corporations other than 
those engaged in interstate or for­
eign commerce or which are employed 
by the federal government from 
transacting business in the state 
without first obtaining a permit." 

Mr. Justice Bradley's illustration of 
the rule in Stockton v. Baltimore & 
New York Railroad Company, 32 Fed. 
Rep. 9, that "if Congress should em­
ploy a corporation of shipbuilders to 
construct a man of war, they would 
have the right to purchase the neces­
sary timber and iron in any state of 
the Union," is often quoted with ap­
proval. Mr. Justice Field said, in 
quoting the illustration, "and we may 
add, without the permission and 
against the prohibition of the state." 
(Pembina Mining Company v. Penn­
sylvania, 125 U. S. 181, 31 L. Ed. 650, 
8 Sup. Ct. 737.) 

Of course, the above rule, which is 
an exception, does not extend to for­
eign corporations doing business in 
this state for two or more customers, 
one of whom is the federal govern­
ment and others who are private indi­
viduals. (State v. Western Union 
Telegraph Company, 75 Kan. 609, 90 
Pac. 299.) Their situation is similar 
to foreign corporations engaged both 
in interstate and intrastate com­
merce. (Chicago, Milwaukee, St. Paul 
& Pacific Rd. Co. v. Harmon, 89 Mont. 
I, 295 Pac. 762; also 14a C. J. 1248.) 

From what has been said above, 
however, your question must be an­
swered in the negative. 

Opinion No. 56. 

Cosmetology-Beauty Culturist, Stu­
dent Fees-Civillan Rehabilitation, 

Student Beauty Culturists. 
HELD: The State Examining 

cu1046
Text Box




