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administering of Federal relief funds 
before us. 

As to the second question, since 
the legislature has granted the Mon
tana Relief Commission full power to 
provide means for sustenance of life 
and the relief of distress among cer
tain people in this State (Chapter 20, 
supra) the Commission must deter
mine as a matter of fact that state 
planning projects are reasonably ne
cessary to carry out the purposes ex
pressed in the Act. 

As our Supreme Court has said "it 
may be laid down as a general prin
ciple that the limit of the power of 
a public officer is the statute con
ferring the power and what further 
power is necessarily implied in order 
to effectuate that which is expressly 
conferred." (In re Farrell, 36 Mont. 
254, 92 Pac. 785. See also City of 
Wilburton v. King, 162 Okla. 32, 18 
Pac. (2d) 1075; Throop on Public 
Officers, Sec. 542, 46 C. J. 1032.) 

And where the decision as to a 
question of fact is to be. made by a 
particular officer or board, that deci
sion will ordinarily not be reviewed 
by the courts (46 C. J. 1033), but it 
may be where there is an abuse of 
discretion (Yick Wo v. Hopkins, 118 
U. S. 356, 6 Sup. Ct. 1064, 30 L. Ed. 
220). 

We do not have sufficient facts be
fore us from which we could advise 
you whether or not the courts would 
disturb a finding of fact that such 
planning projects are reasonably ne· 
cessary to carry out the purposes of 
Chapter 20, supra, and can fairly be 
said to be implied from the express 
powers granted therein. 

We have no information concerning 
the organization of the National 
Planning Program, to which you re
fer, and whether or not it is an 
agency of the Federal government 
authorized by act of Congress. We 
find no provisions for such a program 
in the statutes of this State. In your 
letter of February 15, you refer to 
"both public works and projects." By 
"projects" is it meant the improve
ment and repair of private property? 
(See Article V, Section 35, Constitu
tion of the State of Montana.) Who 
are included in the class of "non-relief 
labor"? In regard to the payment 
of "non-relief expenditures incurred 
in the preparation of projects by 

these planning committees," referred 
to in th.e last paragraph of your letter 
of February 15, we are enclosing 
herewith a copy of Opinion No. 336, 
rendered by this office which may be 
of interest to you. 

We regret very much that we are 
unable to give you a more definite 
opinion on this matter, but trust that 
the general observations we have 
made above will be of assistance to 
you. We would add, however, that it 
would be highly impracticable for this 
office to render a blanket opinion to 
cover all projects. A court would not 
do so, but would require all of the 
facts and details of each particular 
project before passing upon its legal
ity. 

Opinion No. 52. 

Taxation-State Lands, Lien on 
Improvements for Taxes. 

HELD: Where state lands which 
have been sold under contract are re
taken by the State and the certificate 
of purchase for same cancelled, the 
lien for taxes of the county and state 
on the improvements is superior to 
any claim of the state to a lien for 
any other purpose. 

February 26, 1935. 
Hon. I. M. Brandjord 
Commissioner of State Lands 
The Capitol 

Your inquiry, briefly stated, covers 
this question: Where state lands sold 
under contract are retaken by the 
state and the certificate of purchase 
for same cancelled, do the improve
ments thereon belong to the state or 
are same subject to the lien of coun
ties for delinquent taxes assessed 
against such property? 

In the absence of statute, the lien 
for taxes upon such improvements 
constitutes a lien prior and superior 
to other liens, and such property may 
be sold to enforce such tax lien. The 
same principle applies to lands owned 
by the federal government-improve
ments thereon may be considered as 
personal property and collected as 
other taxes upon personal property. 

Section 81 of Chapter 60 of the 
Laws of 1927, provides: "The state 
shall have a lien prior and superior 
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to all other liens, excepting thresher
men's liens and seed liens as specified 
in Sections 8355 and 8366 of the Re
vised Codes of Montana, 1921, which 
shall have priority as specified in 
Chapter 116 of the Session Laws of 
1925, upon all buildings, structures, 
fences and all other improvements 
upon the lands so sold and also upon 
all crops growing upon any of these 
lands, and aiso upon such crops after 
they have been separated from the 
lands, for all due and delinquent in
stallmen~s of principal and interest 
and penalty interest and taxes under 
the certificate of purchase and also 
for all installments becoming due dur
ing the calendar year in which the 
crop is harvested, and such lien is 
hereby expressly reserved." 

As the lien of the state itself, under 
this statute, includes a lien for taxes 
it appears that this section was not 
intended to prevent the collection of 
taxes. Rather does it appear that it 
was intended to aid in the collection 
of taxes. The state, upon the cancel
lation of its contract, receives back 
the land sold. It appears just and 
equitable that the county is entitled 
to collect its delinquent taxes by a 
sale of the improvements upon such 
lands and the state is not wronged 
by such procedure. It is, therefore, 
held that the lien of the county and 
state for taxes is superior to any 
claim of the state to a lien on this 
property for any other purpose. 

Opinion No. 53. 

Medicine, Illegal Practice of 
-Midwife. 

HELD: 1. A midwife of skill and 
experience, practicing obstetrics, is 
not engaged in the illegal practice of 
medicine. 

2. If a midwife of skill and experi
ence is in attendance on a woman in 
confinement, and no physician is pres
ent, and childbirth results in lacera
tions of the private parts, it would be 
her duty to suture these lacerations, 
and in so doing she would be guilty 
of no violation of the law. 

February 28, 1935. 
Edith L. Brown, R. N. 
Secretary, State Board of Examiners 

for Nurses 
Helena, Montana 

You recently requested our opmlOn 
upon the state of facts found in the 
following letter received by you from 
Margaret Beddor, R. N., of Wolf 
Point, Montana: 

"1 would like to be advised if there 
is any law regarding lay people giv
irig ether anesthesia and hypoder
mics. We have a great number here 
in Wolf Point who do; also who de
liver babies without a doctor· and do 
the suturing of repairs. It does not 
seem right if the law does allow it 
when a registered nurse would not 
think of such a thing." 

The writer doubtless had in mind a 
possible violation of the law govern
ing the practice of medicine in this 
state. 

Section 3122, Revised Codes 1921, 
reads thus: "Any person practicing 
medicine or surgery within this state 
without first having obtained a cer
tificate to practice, as provided by 
law, and after his certificate to prac
tice has been revoked, or contrary to 
the provisions of this article, shall for 
each violation of the provisions of this 
code, or any act relating to the prac.
tice of medicine or surgery in this 
state, be guilty of a misdemeanor, and 
upon conviction shall be punished by 
a fine of not more than one thousand 
dollars nor less than two hundred and 
fifty dollars, or by imprisonment in 
the county jail not exceeding one 
year, nor less than ninety days, or by 
both said fine and imprisonment, as 
the court may determine. Any per
son shall be regarded as practicing 
within the meaning of this article who 
shall append or affix the letters M. B. 
or M. D., or the title of Dr. or Doctor, 
or any other sign or appellation in a 
medical sense to his or her name, who 
shall publicly profess either on his own 
behalf,in his own name, in his trade 
name, or on behalf of any other per
son, corporation, association, partner
ship, either as manager, bookkeeper 
solicitor, or other agent, to cure: 
treat, relieve, or palliate any ailment, 
disease, or infirmity of the mind or 
body of another by using or pres crib-
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