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district for three consecutive years 
and is re-elected in the same school 
district for her fourth year. She 
accepts and signs a teacher's con
tract for her fourth year. After her 
re-election for her fourth year and 
prior to the commencement of the 
school term, she is taken sick and 
applies to the board of trusteees for 
a year's leave of absence. The leave 
of absence is presented to the board 
and the same is approved and al
lowed and granted. After May 1st 
of the following year and while she 
is still on her one year's leave of 
absence, she is notified that she no 
longer has a position with the school 
district. 

"Is such a case as outlined above 
within the provisions of Section 
1075, Revised Codes of 1921, which 
requires that a school teacher who 
has been elected for three consecu
tive years must be specifically noti
fied on or before May 1st that she 
no longer has a position with the 
school district, or, she is automati
cally re-elected again for another 
year? 

"Does the leave of absence which 
was granted to the school teacher 
in the above case in any way affect 
her rights under Section 1075, Re
vised Codes of 1921, so as to take 
her outside of the protection of said 
section ?" 

Section 1015, R. C. M. 1921, as 
amended by Chapter 122, Laws of 
1931, empowers the school board to 
employ or discharge teachers and to 
fix and order paid their wages. Ex
cept as limited by other conditions 
imposed by law, I know of no spe
cific provision of law qualifying or 
limiting the discretion of the board 
with respect to the terms of the con
tract of employment authorized by 
Section 1015, supra. And it is well 
settled that the discretion vested in a 
public officer will not be disturbed so 
long as the action taken is not unlaw
ful, arbitrary, unreasonable or of such 
a character as to constitute an abuse 
of discretion. (56 C. J. 294). There
fore, it follows, we think, that the 
board was authorized to grant a year's 
leave of absence to the teacher under 
the facts you have outlined. 

Having been granted the leave of 

absence, what was the status of the 
school teacher to the district during 
the interim? For the purposes of 
Section 1075, as amended by Chapter 
87 of the Laws of Montana, 1927, we 
think it was the same as if tl1e teach
er had been on duty every day and 
was receiving compensation therefor. 

In the case of People ex reI. Davie 
v. Lynch, 149 N. Y. S., 895, 164 App. 
Div. 517, the court, in construing the 
New York Civil Service Act, held that 
an employee who had been given a 
leave of absence, retained the right to 
return to work, as the fact that she 
had obtained leave of absence did not 
amount to a "separation from the 
service" within the meaning of that 
expression. 

It follows, therefore, that the 
teacher in question was entitled to re
ceive a written notice prior to May 1, 
that her services were not required 
for the next ensuing year, as long as 
she complied with the conditions of 
the leave of absence. (56 C. J. 408.) 

In the case of McBride v. School 
District No.2, 88 Mont. 110, 290 Pac. 
252, the Supreme Court held: "The 
provisions of section 1075, as amend
ed, became a part of the contract of 
employment and were binding upon 
both the teacher and the board of 
trustees (24 R. C. L. 618), and the 
notice of dismissal therein provided 
for must be clear and explicit (46 C. 
J. 553). As no such notice was given, 
plaintiff was automatically re-elected 
for the school year beginning in Sep
tember, 1928, and was therefore en
titled to recover the amount of sal
ary due her for the first month of 
that year, with interest, as declared by 
the judgment. (LeClair v. School Dis
trict No. 28, 74 Mont. 385, 240 Pac. 
391.) 

Opinion No. 50. 

Montana Relief Commission, Powers 
of-Planning Projects-Relief. 

HELD: Since the legislature has 
granted the Montana Relief Commis
sion full power to provide means for 
sustenance of life and the relief of 
distress among certain people in this 
State, the Commission must deter
mine as a matter of fact that state 
planning projects are reasonably 
necessary to carry out the purposes 
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expressed in the Act before state 
funds, appropriated for relief pur
poses, can be used to defray the non
relief expenditures incurred in the 
preparation of projects by Planning 
Committees. 

February 23, 1935. 
Dr. W. J. Butler 
State Administrator 
Montana Relief Commission 
Helena, Montana 

We have your letter of February 15, 
amplifying your letter of February 8, 
in which you requested our opinion 
concerning the right of the Montana 
Relief Commission to expend funds 
appropriated by Chapter 56, of the 
Extraordinary Session Laws of 1933-
1934, "on .state planning projects." 

All the information we have con
cerning the nature of these projects 
is contained in your letters of Feb
ruary 8 and 15, from which we quote: 

"May we request an opinion from 
you as to whether or not state funds 
appropriated for relief projects may 
be spent on planning projects. 

"These planning projects which I 
have in mind, employ a certain 
amount of office personnel and field 
personnel who actually prepare sur
veying data for the execution of 
other work projects which are fi
nanced through federal emergency 
relief funds. 

"To be exact, we have a planning 
project in the eastern part of the 
sta,te which is doing survey work 
for certain types of water conserva
tion projects which will be financed 
through relief funds. The question 
now arises whether or not these 
planning projects can be financed 
through state relief funds. 

"Under the National Planning 
Program, Montana has been divided 
into twelve local Planning Districts. 
Each District is under the supervi
sion of a group of individuals whose 
duty it is to plan and compose cer
tain types of projects for both pub
lic works and projects to be executed 
by relief labor. We have furnished 
these committees with clerical and 
office help. In certain districts we 
have furnished also survey parties 
who have actually gone into the field 

and surveyed projects for water de
velopment and water conservation; 
also the surveying for the building 
of small dykes, dams, ditches and 
reservoirs. These survey parties and 
office assistants are strictly non-re
lief labor. However, the work to be 
completed by these survey parties is 
done by relief labor. 

"Federal rules and regulations out 
of Washington designate planning 
projects as preferred projects, but in 
making them preferred projects, it 
is with the understanding that we 
supply relief labor only. 

"The question now arises whether 
or not state funds appropriated for 
relief purposes can be used to defray 
the non-relief expenditures incurred 
in the preparation of projects by 
these planning committees." 

Chapter 56, supra, provides that: 
"* * * The funds herein appropriated 
shall be administered by the Montana 
Relief Commission under the author
ity and provisions of Chapter 20, of 
the Laws of the Extraordinary Ses
sion of 1933, and under the same rules 
and regulations provided by such 
Commission for the administering of 
Federal Relief Funds, and for provid
ing means of employment for the un
employed. * * *" 

It follows, then, that these two 
questions must both be answered in 
the affirmative before it can be said 
that the Montana Relief Commission 
may expend its funds "on state plan
ning projects": 

1. Do "the rules and regulations 
provided by the Commission for the 
administering of said relief funds" 
permit the expenditures of Federal 
funds "on state planning projects" ? 

2. Is the expenditure of such 
funds reasonably necessary to pro
vide means for the "sustenance of 
life and the relief of distress among 
people of the state whom economic 
conditions, industrial inactivity, or 
other cause over which they have no 
control has deprived of support" as 
provided in Section 1, of Chapter 20, 
Laws of the Extraordinary Session, 
1933-34? 

Weare unable to answer the first 
question fully since we do not have a 
copy of the rules and regulations 
adopted by the Commission for the 
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administering of Federal relief funds 
before us. 

As to the second question, since 
the legislature has granted the Mon
tana Relief Commission full power to 
provide means for sustenance of life 
and the relief of distress among cer
tain people in this State (Chapter 20, 
supra) the Commission must deter
mine as a matter of fact that state 
planning projects are reasonably ne
cessary to carry out the purposes ex
pressed in the Act. 

As our Supreme Court has said "it 
may be laid down as a general prin
ciple that the limit of the power of 
a public officer is the statute con
ferring the power and what further 
power is necessarily implied in order 
to effectuate that which is expressly 
conferred." (In re Farrell, 36 Mont. 
254, 92 Pac. 785. See also City of 
Wilburton v. King, 162 Okla. 32, 18 
Pac. (2d) 1075; Throop on Public 
Officers, Sec. 542, 46 C. J. 1032.) 

And where the decision as to a 
question of fact is to be. made by a 
particular officer or board, that deci
sion will ordinarily not be reviewed 
by the courts (46 C. J. 1033), but it 
may be where there is an abuse of 
discretion (Yick Wo v. Hopkins, 118 
U. S. 356, 6 Sup. Ct. 1064, 30 L. Ed. 
220). 

We do not have sufficient facts be
fore us from which we could advise 
you whether or not the courts would 
disturb a finding of fact that such 
planning projects are reasonably ne· 
cessary to carry out the purposes of 
Chapter 20, supra, and can fairly be 
said to be implied from the express 
powers granted therein. 

We have no information concerning 
the organization of the National 
Planning Program, to which you re
fer, and whether or not it is an 
agency of the Federal government 
authorized by act of Congress. We 
find no provisions for such a program 
in the statutes of this State. In your 
letter of February 15, you refer to 
"both public works and projects." By 
"projects" is it meant the improve
ment and repair of private property? 
(See Article V, Section 35, Constitu
tion of the State of Montana.) Who 
are included in the class of "non-relief 
labor"? In regard to the payment 
of "non-relief expenditures incurred 
in the preparation of projects by 

these planning committees," referred 
to in th.e last paragraph of your letter 
of February 15, we are enclosing 
herewith a copy of Opinion No. 336, 
rendered by this office which may be 
of interest to you. 

We regret very much that we are 
unable to give you a more definite 
opinion on this matter, but trust that 
the general observations we have 
made above will be of assistance to 
you. We would add, however, that it 
would be highly impracticable for this 
office to render a blanket opinion to 
cover all projects. A court would not 
do so, but would require all of the 
facts and details of each particular 
project before passing upon its legal
ity. 

Opinion No. 52. 

Taxation-State Lands, Lien on 
Improvements for Taxes. 

HELD: Where state lands which 
have been sold under contract are re
taken by the State and the certificate 
of purchase for same cancelled, the 
lien for taxes of the county and state 
on the improvements is superior to 
any claim of the state to a lien for 
any other purpose. 

February 26, 1935. 
Hon. I. M. Brandjord 
Commissioner of State Lands 
The Capitol 

Your inquiry, briefly stated, covers 
this question: Where state lands sold 
under contract are retaken by the 
state and the certificate of purchase 
for same cancelled, do the improve
ments thereon belong to the state or 
are same subject to the lien of coun
ties for delinquent taxes assessed 
against such property? 

In the absence of statute, the lien 
for taxes upon such improvements 
constitutes a lien prior and superior 
to other liens, and such property may 
be sold to enforce such tax lien. The 
same principle applies to lands owned 
by the federal government-improve
ments thereon may be considered as 
personal property and collected as 
other taxes upon personal property. 

Section 81 of Chapter 60 of the 
Laws of 1927, provides: "The state 
shall have a lien prior and superior 
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