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after the expiration of his existing 
contract." 

We agree with you that Section 
1075, R. C. M. 1921, does not apply to 
county high school principals, and 
after carefully considering the statu­
tory provisions quoted above, it is our 
opinion that your conclusion is cor­
rect. (56 C. J. 397.) 

See Opinion No. 131, rendered by 
this office. 

Opinion No. 48. 

Schools-Pupils, Support in 
Another County. 

HELD: So long as the county of 
the pupil's residence is maintaining 
its school system, the parent is not 
authorized to move to any other coun­
ty, to take his children with him, and 
then to demand payment for their 
sustenance from the school district of 
the former county. 

Mr. J. H. Higgins 
County Attorney 

February 20, 1935. 

White Sulphur Springs, Montana 

We . have your letter of February 
13, requesting the opinion of this of­
fice on the followillg statement of 
facts: 

"That the father of this child is a 
resident of Meagher County, but he 
is placer mining in Broadwater 
county, and his child is going to 
school in Broadwater County, and 
the father is demanding his allow­
ance in the sum of $15.00 per month, 
in order to pay the child's board." 

You wish us to advise you if the 
trustees in question are authorized to 
pay the claims presented by the 
father. 

Section 1010, R. C. M. 1921, as 
amended by Chapter 102, of the Ses­
sion Laws of 1929, provides that 
whenever the trustees of a school dis­
trict deem it for the best interest of 
the district and the pupils thereof 
they must under certain conditions 
spend moneys belonging to the dis­
trict for the transportation of pupils 
from their homes to the school, or for 
their board, rent, or tuition while at­
tending school in their own or some 
other district. 

Our Supreme Court has held that 
this beneficent statute is constitu­
tional (State ex reI. Stephens v. 
Keaster, 82 Mont. 126, 266 Pac. 387), 
but it has never held that the assist­
ance authorized by the statute is to 
be given as or in lieu of charity. The 
criticism that the various units of 
American government are becoming 
paternalistic may be justified in some 
instances, but we do not believe that 
the courts would hold that Section 
1010, supra, is intended to relieve the 
parents of the primary obligation to 
provide for the support and education 
of their children. (Section 5833, R. C. 
M.1921). . 

As long as Meagher County is main­
taining its school system, we can find 
no law on the statute books authoriz­
ing a parent to move to any other 
county in the State, to take his chil­
dren with him, and then demand pay­
ment for their sustenance from the 
school district in Meagher County. 
We would respectfully suggest that 
you advise the Board accordingly. 

Opinion No. 49. 

Schools-Teachers, Leave of Absence 
-Contract, Renewal of. 

HELD: 1. A Board of Trustees of 
a school district has authority to 
grant a leave of absence to a teacher 
and the teacher's status is the same 
as if she had been on duty every day 
and was receiving compensation 
therefor. 

2. A teacher who was granted a 
leave of absence was entitled to re­
ceive a written notice prior to May 1 
that her services were not required 
for the next ensuing year, as long as 
she complied with the conditions of 
the leave of absence. 

Mr. D. J. Sias 
County Attorney 
Chinook, Montana 

February 21, 1935. 

Your letter of February 13 is in 
part as follows: 

"There is a legal question which 
I would like to submit to your office 
for your opinion which is as follows: 

"A teacher has taught in a school 

cu1046
Text Box

cu1046
Text Box



46 OPINIONS OF THE ATTORNEY GENERAL 

district for three consecutive years 
and is re-elected in the same school 
district for her fourth year. She 
accepts and signs a teacher's con­
tract for her fourth year. After her 
re-election for her fourth year and 
prior to the commencement of the 
school term, she is taken sick and 
applies to the board of trusteees for 
a year's leave of absence. The leave 
of absence is presented to the board 
and the same is approved and al­
lowed and granted. After May 1st 
of the following year and while she 
is still on her one year's leave of 
absence, she is notified that she no 
longer has a position with the school 
district. 

"Is such a case as outlined above 
within the provisions of Section 
1075, Revised Codes of 1921, which 
requires that a school teacher who 
has been elected for three consecu­
tive years must be specifically noti­
fied on or before May 1st that she 
no longer has a position with the 
school district, or, she is automati­
cally re-elected again for another 
year? 

"Does the leave of absence which 
was granted to the school teacher 
in the above case in any way affect 
her rights under Section 1075, Re­
vised Codes of 1921, so as to take 
her outside of the protection of said 
section ?" 

Section 1015, R. C. M. 1921, as 
amended by Chapter 122, Laws of 
1931, empowers the school board to 
employ or discharge teachers and to 
fix and order paid their wages. Ex­
cept as limited by other conditions 
imposed by law, I know of no spe­
cific provision of law qualifying or 
limiting the discretion of the board 
with respect to the terms of the con­
tract of employment authorized by 
Section 1015, supra. And it is well 
settled that the discretion vested in a 
public officer will not be disturbed so 
long as the action taken is not unlaw­
ful, arbitrary, unreasonable or of such 
a character as to constitute an abuse 
of discretion. (56 C. J. 294). There­
fore, it follows, we think, that the 
board was authorized to grant a year's 
leave of absence to the teacher under 
the facts you have outlined. 

Having been granted the leave of 

absence, what was the status of the 
school teacher to the district during 
the interim? For the purposes of 
Section 1075, as amended by Chapter 
87 of the Laws of Montana, 1927, we 
think it was the same as if tl1e teach­
er had been on duty every day and 
was receiving compensation therefor. 

In the case of People ex reI. Davie 
v. Lynch, 149 N. Y. S., 895, 164 App. 
Div. 517, the court, in construing the 
New York Civil Service Act, held that 
an employee who had been given a 
leave of absence, retained the right to 
return to work, as the fact that she 
had obtained leave of absence did not 
amount to a "separation from the 
service" within the meaning of that 
expression. 

It follows, therefore, that the 
teacher in question was entitled to re­
ceive a written notice prior to May 1, 
that her services were not required 
for the next ensuing year, as long as 
she complied with the conditions of 
the leave of absence. (56 C. J. 408.) 

In the case of McBride v. School 
District No.2, 88 Mont. 110, 290 Pac. 
252, the Supreme Court held: "The 
provisions of section 1075, as amend­
ed, became a part of the contract of 
employment and were binding upon 
both the teacher and the board of 
trustees (24 R. C. L. 618), and the 
notice of dismissal therein provided 
for must be clear and explicit (46 C. 
J. 553). As no such notice was given, 
plaintiff was automatically re-elected 
for the school year beginning in Sep­
tember, 1928, and was therefore en­
titled to recover the amount of sal­
ary due her for the first month of 
that year, with interest, as declared by 
the judgment. (LeClair v. School Dis­
trict No. 28, 74 Mont. 385, 240 Pac. 
391.) 

Opinion No. 50. 

Montana Relief Commission, Powers 
of-Planning Projects-Relief. 

HELD: Since the legislature has 
granted the Montana Relief Commis­
sion full power to provide means for 
sustenance of life and the relief of 
distress among certain people in this 
State, the Commission must deter­
mine as a matter of fact that state 
planning projects are reasonably 
necessary to carry out the purposes 
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