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and held to be instrumentalities of the 
government of the United States, and 
as such they and the income derived 
therefrom shall be exempt from Fed
eral, State, municipal, and local tax
ation.' Section 1111 of Chapter 8 
provides that: 'The privileges of tax 
exemption accorded under Section 
931 shall apply also to each Federal 
Intermediate Credit "Bank, including 
its capital, reserve, or surplus, and 
the income derived therefrom, and the 
debentures issued under this title 
shall be deemed and held to be in
strumentalities of the government 
and shall enjoy the same tax exemp
tions as are accorded farm loan bonds 
in said section.' 

"In view of the law applicable to 
them, the courts have frequently de
clared that Federal Land Banks are 
instrumentalities of the Federal gov
ernment, engaged in the performance 
of an important governmental func
tion. (Smith v. Kansas City Title & 
Trust Co., 255 U. S. 180; Federal 
La~d Bank v. Priddy, 295 U. S. 229; 
Federal Land Bank v. State High
way Department, 173 S. E. 284; Fed
eral Land Bank of Baltimore v. Hub
ard, 178 S. E. 16; Ellingson v. Iowa 
Joint Stock Land Bank, 264 N. W. 
516; Leuthold v. Des Moines Joint 
Stock Land Bank, 266 N. W. 450.) 
Though the courts have not so far 
determined the status of federal in
termediate credit banks, the conclu
sion is inescapable that they, too, are 
instrumentalities of the United 
States. (Smith v. Kansas City Title 
& Trust Co., above; Ellingson v. Iowa 
Joint Stock Land Bank, above; Leu
thold v. Des Moines Joint Stock Land 
Bank, above; 34 Ops. U. S. Atty. 
Gen. 23.) 

"It is well settled that the state 
may not tax the instrumentalities of 
the general government. It is equally 
well settled that the state may not 
impose a burden of any other kind 
upon such instrumentalities. (2 Coo
ley on Taxation, Section 606, p. 1286; 
61 C. J. 371; McCulloch v. Maryland, 
4 Wheat. 316; 4 L. Ed. 579; Johnson 
v. Maryland, 254 U. S. 51; Federal 
Land Bank v. Crosland, 261 U. S. 
374; Ford v. Great F~lls, 46 Mont. 
292; Mid-Northern Oil Co. v. Walker, 
65 Mont. 414; Federal Land Bank of 
Baltimore v. Hubard, supra; Federal 
Land Bank v. State Highway Depart-

ment, supra; Dallas Joint Stock Land 
Bank v. Ballard, 74 S. W. 297.)" 

If, then, the fences in question are 
still the property of the Federal Land 
Bank and are really personalty, as 
claimed, it is our view that they can
not be assessed and are exempt from 
taxation. 

Opinion No. 373. 

Livestock Commission-Bounties
Affidavit, Requirements Of. 

HELD: The affidavits of the two 
resident taxpayers on livestock, re
quired by Section 3417.6, R. C. M. 
1935, must be sworn to or affirmed 
before some officer who has authority 
to administer an oath, and such offi
cer must sign the acknowledgment. 

November 28, 1936. 
Mr. Paul Raftery 
Secretary, Montana Livestock 

Commission 
The Capitol 

Section 3417.6, R. C. M. 1935, pro
vides in part: "Each sheriff, under
sheriff and deputy sheriff, to prevent 
fraud, shall " * * require affidavits 
from two resident taxpayers residing 
in the vicinity in which such animal 
or animals were killed, setting forth 
that they are resident taxpayers on 
livestock, giving their postoffice ad
dresses and stating that they are per
sonally acquainted with the person 
presenting the skin or skins, and to 
their knowledge, information, and be
lief, said person did kill or cause to 
be killed the animal or animals from 
which the skin or skins were taken 
within thirty days preceding the of
fering of such skin for a bounty to 
the sheriff, under-sheriff or deputy 
sheriff to which the same is pre
sented; * * *." You have requested 
my opinion whether the affidavits 
must be acknowledged. 

Affidavit is defined by Section 
10632, R. C. M. 1935, as follows: "An 
affidavit is a written declaration un
der oath, made without notice to the 
adverse party." 

An affidavit is one method of tak
ing an oath; an affidavit is a state
ment or declaration reduced to writ
ing and sworn or affirmed to before 
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some officer who had authority to ad
minister an oath. (Metcalf v. Pres
cott, 10 Mont. 283; Davidson v. Bor
deaux, 15 Mont. 245, 251; see also 
Webster's .New International Diction
ary; 2 C. J. 317; 2 C. J. S. 992.) 

A paper intended as an affidavit 
but not signed by an officer author
ized to administer an oath is insuffi
cient on the face of it. (Continental 
Oil Co. v. Jameson, 53 Mont. 466.) 

It is my opinion that the affidavits 
of the two resident taxpayers on live
stock, required by Section 34t 7.6, R. 
C. M. 1935, must be sworn to or af
firmed before some officer who has 
authority to administer an oath, and 
that such officer must sign the ac
knowledgment. 

The bounty claim, which was at
tached to your letter, is returned here
with. Since the purported "affida
vits" were not made under oath, :they 
are insufficient and the claim does 
not comply with the statute. 

Opinion No. 374. 

State Insurance-Initiative and Ref
erendum-Contracts-Statutes 
-Counties-School Districts. 

HELD: 1. State Insurance Fund 
Law (Chapter 179, Laws of Montana, 
1935), having been defeated by the 
people at referendum election becomes 
void, and all contracts of insurance 
issued thereunder are nullities. 

2. ~tate officers are without legal 
authority to refund unearned portions 
o~ premiums, but such refunds give 
rise to a moral obligation which the 
legislature alone may discharge. 

3. School districts and counties 
hll;ve ~oral obligation to pay pre
mmms 10 arrears for protection given 
at least on pro-rata basis, but upon 
refusal so to do, doubtful if recovery 
by the State may be had on quantum 
meruit basis. 

November 30, 1936. 
Hon. John J. Holmes 
State Auditor 
The Capitol 

We quote from your letter of No
vember 10th: 

"Where it now appears from in
formation released by the Associated 

Press that the people of the State 
of Montana declared by their vote 
on Referendum No. 37 that the 
State Insurance Fund Law (Chapter 
179, Laws of Montana, 1935) is no 
longer to be continued in full force 
and effect on the statute books of 
this state, a goodly number of in
quiries are being received in the 
Montana Insurance Department rel
ative to the status of contracts of 
insurance issued by the department 
during the period of time the law 
was being administered by the de
partment. 

"Your opinion is respectfully re
quested as to the status of all con
tracts of insurance issued by the In
surance Department to the various 
political subdivisions under the pro
visions of Chapter 179, Laws of 
Montana, 1935, at and when the re
sult of the vote on Referendum No. 
37 is proclaimed by the Governor 
of the State of Montana." 
Section 1 of Article V of the Con

stitution of Montana provides: 
"* * * but the people reserve to 

themsel,,:es * * * the power, at their 
own optlOn, to approve or reject at 
the polls any act of the legislative 
assembly, except as to laws neces
sary for the immediate preservation 
of the public peace, health or safety, 
and except as to laws relating to ap
propriation of money, and except as 
to laws for the submission of consti
tutional amendments, and except as 
to local or special laws as enumer
ated in Article V, Section 26 of this 
Constitution. * * * 

"Any measure referred to the peo
ple shall be in full force and effect 
unless such petition be signed by 
fifteen per cent of the legal voters 
of a majority of the whole number 
of the counties of the state, in which 
cas~ the 11l:w shall be inoperative, 
until such time as it ~hall be passed 
upon at an election, and the result 
has been determined and declared 
as provided by law. * * *." 
The effect of this constitutional 

provision has been considered by the 
Supreme Court of Montana in four 
cases: State ex reI. Hay v. Alderson 
49 Mont. 387, Ann. Cas. 1916B, 39: 
142 Pac. 210; In re McDonald, 49 
Mont. 454, Ann. Cas. 1916A 1166, L. 
R. A. 1915 "B", 988, 143 Pac. 947; 
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