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ized to impose conditions without re
striction, so long as they are not il
legal, immoral or impossible of per
formance." 

In the case cited, Governor S. V. 
Stewart granted a conditional pardon, 
whi~h was set out in full in said case 
(p. )0). This pardon contained con
ditions similar to those which you de
sire to recommend. The pardon and 
conditions in that case were held valid 
and binding upon the prisoner. 

Opinion No. 353. 

Food and Drugs-Dairy Products
Ice Cream. 

HELD: The manufacture and sale 
of a product which contains less than 
10% fat, and which is used solely as 
a base in malted milk and milk 
shakes, is not prohibited by Section 
2620.4, R. C. M. 1935. Such a product, 
however, may not be sold as ice 
cream. 

September 22, 1936. 
Mr. B. F. Thrailkill 
Chief, Dairy Division 
The Capitol 

You ask for an opinion in relation 
to ice cream as defined by Chapter 39 
of the Laws of 1931, which is Section 
2620.4, R. C. M. 1935. 

This section defines ice cream and 
contains the statement that ice cream 
shall contain not less than ten per 
centum of milk fat, and not less than 
thirty-three per centum total solids. 
It also provides: "French ice cream, 
French custard ice cream, cooked ice 
cream, ice custard, parfaits and all 
similar frozen products, excepting 
sherbets and water ices, are varieties 
of ice cream." This statute quite def
initely defines what is ice cream as 
same is commonly disposed of to the 
public.in ice cream cones, by the dish 
or in larger quantities. 

You advise that certain producers 
are producing a product which con
tains less than 10% fat, and which is 
used for a base in malted milk and 
milk shakes, and inquire whether or 
not such product shall be considered 
as ice cream, and the sale of which 
is prohibited by law. So far as we 
are advised from your letter, it is not 

claimed that the substances to be 
used in malted milk or milk shakes 
are injurious to public health. 

As to such products manufactured 
either by a manufacturer or by a re
tail establishment, and which are to 
be used solely as a constituent of 
malted milk or in other drinks, it is 
my judgment that the manufacture 
and sale of same for this purpose are 
not prohibited by the law. It was not 
intended by such statute to fix the 
contents of drinks by standard for 
the manufacture of ice cream for gen
eral consumption. Therefore, it is our 
judgment that you permit the sale of 
such products for this purpose. If 
same are sold at retail as ice cream 
the person who makes such sale at 
retail could be dealt with as a violator 
of this statute. 

Opinion No. 354. 

Counties-Gasoline License Tax, 
Exemptions. 

HELD: Counties cannot claim ex
emption from the five-cent gasoline 
license tax. 

September 23, 1936. 
Mr. Wm. R. Taylor 
County Attorney 
Anaconda, Montana 

Your letter of August 26 is as fol
lows: 

"The county commissioners of 
Deer Lodge County have requested 
me to write and ask your opinion as 
to whether or not counties of the 
State of Montana can be compelled 
to pay the tax upon gasoline that is 
provided for in Chapter 216 of the 
Revised Codes of Montana of 1935. 
The commissioners of this county 
take the position that because of Ar
ticle XII, Section 2, of the Constitu
tion of the State of Montana, that 
the counties cannot be compelled to 
pay the five cent tax provided for in 
the above cited chapter. The coun
ty commissioners also believe they 
are correct in their opinion on this 
matter because the federal govern
ment does not require the counties 
to pay the one cent federal tax. 

"The county commissioners will 
appreciate it if you will inform me 
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at your earliest convenience of your 
opinion in this matter." 

Section 2, Article XII, of the Con
stitution exempts the property of the 
United States, the state, counties, cit
ies, towns, school districts, municipal 
corporations and public libraries from 
taxation. 

Section 2381.10 of Chapter 216, Re
vis~d Codes 1935, requires every gas
oline distributor to pay to the state 
board of equalization a license tax 
for engaging in and carrying on such 
business in this state equal to five 
cents for each gallon of gasoline re
fined, manufactured, produced or im
pounded by such distributor and sold 
by him in this state, or shipped, trans
ported or imported by such distribu
tor into and distributed and sold by 
him within the state, after it has ar
rived in and been brought to rest 
within this state, and also requires 
every gasoline dealer to pay to the 
state board of equalization a license 
tax for engaging in such business in 
this state equal to five cents for each 
gallon of gasoline sold by him in this 
state, provided, however, that no gas
oline sold by such dealer, which was 
purchased by him from a distributor 
who has paid his license tax covering 
the same, shall be included or con
sidered in determining the amount of 
such license tax to be paid by such 
dealer. 

Section 2381.10 does not impose a 
property tax upon the gasoline, but it 
imposes an excise tax upon the busi
ness of a gasoline distributor and 
upon the business of a gasoline deal
er. (Section 2381.5, Revised Codes 
1935; Arps v. State Highway Com
mission, 90 Mont. 152; People v. City 
of Denver, "272 Pac. 629; Crockett v. 
Salt Lake County, 270 Pac. 142, 60 
A. L. R. 867; Independent School Dis
trict v. Pfost, 4 Pac. (2d) 893, 84 A. 
L. R. 820; American Airways v. Wal
lace, 57 Fed. (2d) 877, aff. 287 U. S. 
565;O'Berry v. Mecklenburg County, 
151 S. E. 880, 67 A. L. R. 1304.) Be
ing an excise tax and not a property 
tax it is not violative of the provi
sions of Section 2, Article XII, of the 
Constitution in any event. But, as 
has already been indicated, the tax 
is not levied on the property of the 
county which is the purchaser but is 
imposed on the dealer who is the 

seller, though it may enhance to that 
extent the cost of the gasoline to the 
purchaser. (City of Portland v. Koz
er, 217 Pac. 833; People v. City of 
Denver, supra.) 

It is highly significant, too, that 
while the Gasoline License Tax Law 
(Chapter 216) grants no exemptions 
whatever, Section 2396.4 thereof pro
vides for a refund of the tax only 
when the gasoline is used for other 
purposes than the operation of motor 
vehicles on the public highways, 
whether the tax was paid directly to 
the state by the consumer or indirect
ly as a part of the purchase price. 
This provision is in the nature of an 
exception, and had it been the will of 
the legislature to make an exception 
in favor of counties, it is reasonable 
to assume that the same would have 
been expressed in the act. The maxim 
"expressio unius est exclusio alterius" 
-the expression of one thing is the 
exclusion of another-applies. (City 
of Portland v. Kozer, supra.) 

The situation with regard to the 
tax is admirably summed up in the 
case just cited as follows: "After a 
tax has been levied and assessed on 
all property in the state, the state, 
counties, and municipalities might be 
required to purchase, and no doubt 
do purchase, large quantities of mer
chandise and personal property which 
have been subjected to taxation in the 
hands of the seller, and the price 
thereof raised on account of such 
taxes. Yet it would hardly be thought 
that under such circumstances a 
municipality would be entitled to a 
refund for any tax paid indirectly by 
the purchase of such property. To 
grant the prayer of the plaintiff city, 
and relieve the several municipalities 
of the state as desired by plaintiff, 
would leave the statutes in question 
like mere skeletons for all practical 
purposes; a condition that the law
makers never intended. A statute 
should not be so construed to render 
it absurd, if it is susceptible of an
other construction which would avoid 
the absurdity." 

Again, in Independent School Dis
trict v. Pfost, supra, the Supreme 
Court of Idaho, in an able opinion, 
said: "The fundamental justice and 
policy of the gasoline tax in this state 
is the requirement that without ex-
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emption the burden of maintenance of 
the highways is placed directly upon 
those benefitted by that maintenance. 
If exemptions were granted, then this 
equitable placement of the burden 
would to that extent be destroyed. To 
that extent the individuals using the 
highways as a class would alone pay 
for a benefit enjoyed by the general 
public through its agenCies." 

Doubtless, one reason why counties 
are able to purchase gasoline free of 
the one-cent federal tax is found in 
the federal statute which expressly 
provides that no tax shall be imposed 
with respect to the sale of gasoline 
to a state or any political subdivision 
thereof for its own exclusive use. 

Our conclusion is, therefore, that 
counties cannot claim exemption from 
the five-cent gasoline license tax. 

Opinion No. 355. 

Old Age Pension-Residence, Loss of. 

HELD: Under the provisions of 
Section 355.20(5), R. C. ;tVI. 1935, an 
old age pensioner loses his residence 
for the purpose of the act (1) by ac
quiring a new legal residence by mov
ing elsewhere with the intention of 
making the place to which he moves 
his residence, or (2) by absenting 
himself voluntarily and continuously 
for one year from the county in which 
he has resided. 

September 24, 1936. 
Montana Relief Commission 
Helena, Montana 

You have' requested an opinion of 
us in the following language: 

"Section 3, Paragraph 5, Chapter 
170, Session Laws of the 24th Legis
lative Assembly reads as follows: 
'For the purpose of this Act, every 
person who has resided one (1) year 
or more in any county in this state 
shall thereby acquire a legal resi
dence in such county, which he shall 
retain until he has acquired a legal 
residence elsewhere, or until he has 
been absent voluntarily and continu
ously for one (1) year therefrom'. 

"The question is constantly raised 
by County Old Age Pension Com
missions as to how long a person 

may absent himself from the State 
after he has established his right to 
an old age assistance grant subse
quent to his receiving such grant. 
We have assumed that the statement 
claimed in paragraph 5, Section 3 
'or until he has been absent volun
tarily and continuously for one year 
therefrom' to mean in effect that an 
old age assistance recipient would 
lose such assistance by absenting 
himself from the state continuously 
and voluntarily for the period of one 
year." 

You are correct in your assumption 
that a person, under the provisions of 
the Old Age Pension Act. loses his 
residence for the purpose of the Act 
after he has absented himself volun~ 
tarily and continuously for one year 
from the county in which he has es
tablished his residence. However, if 
you will notice from the wording of 
Subsection 5 of Section 3 of Chapter 
170, Laws of Montana 1935 (Old Age 
Pension Act), a person also loses his 
legal residence by acquiring legal 
residence elsewhere and such provi
sion is in addition to the losing of a 
legal residence for the purpose of the 
Act by voluntary and continuous ab
sence for one year. 

A person acquires a new legal resi
dence by moving to another place 
with the intention to set up his resi
dence in the place to which he has 
moved. Section 33, R. C. M. 1921: 
Section 574, R. C. M. 1921, as amend
ed by. Chapter 25, Laws of Montana 
1935. You can readily see that the 
means of losing one residence and ac
quiring another is achieved by the 
act of moving joined with the inten
tion of acquiring a new residence. 

Therefore, in our opinion, a person, 
under the provisions of said Chapter 
170, may lose his legal residence for 
the purpose of the Act by either one 
of two means, that is (1) By acquir
ing a new legal residence by moving 
elsewhere with the intention of mak
ing the place to which he moves his 
residence, or (2) By absenting him
self voluntarily and continuously for 
one year from the county in which 
he has resided. This applies not only 
to a person who has left the state but 
also to a person who has left the 
county in which he had a residence. 
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