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We believe that most of the ques­
tions you raised have been clearly 
answered by the Supreme Court of 
California in the case of Sonoma 
County v. City of Santa Rosa, 36 Pac. 
810, wherein the court held: "Where 
a city recorder had the jurisdiction of 
a justice of the peace of offenses 
against the state laws and against 
city ordinances under the charter, 
which further provided that he might 
imprison persons adjudged guilty of 
the violation of city ordinances or 
state laws in the city prison or county 
jail, the city is liable for the board of 
persons committed to the county jail 
for violations of city ordinances, since 
the charter intends that prisoners 
shall be imprisoned in the city prison 
for violation of ordinances and in the 
county jail for violation of state laws. 

"In such case, under Pen. Code. No. 
1611 (of California, which is the same 
as Section 12482, R. C. M. 1921), pro­
viding that the 'sheriff must receive 
all persons committed to jail by com­
petent authority, it is immaterial that 
the recorder had no authority to com­
mit prisoners convicted by him to the 
county jail, if he had jurisdiction to 
convict them." 

Subsequent opinions of that court 
have confirmed that decision. (Carl­
isle v. Tulare County, 49 Pac. 3; ex 
parte Mayen, 193 Pac. 813.) 

Accordingly, after carefully con­
sidering the statutory provisions cited 
above and all of the authorities that 
we have been able to find, it is our 
opinion: 

1. That a city police magistrate 
sitting as an ex officio justice of the 
peace is authorized to commit to the 
county jail persons guilty of crimes 
as provided in Section 5088 and the 
sheriff must accept and confine such 
persons as provided in the order of 
commitment. Section 12482, R. C. 
M. 1921. Under this Section (12482) 
the cost of maintaining such persons 
is a proper charge against the coun­
ty. (Pedigo v. Coombs, 9 Ky. Law 
Rep. 816; People v. Board of Super­
visors, 85 N. Y. Supp. 284; City of 
Alexandra v. Board of County Com­
missioners, (Ind.) 55 N. E. 31.) 

2. That a city police magistrate 
exceeds his jurisdiction when he sen­
tences to the county jail persons con-

victed before him of violating a city 
ordinance (Sections 1725 and 12468 
(4), but the sheriff has no authority 
to ignore such commitment order un­
less it specifically shows on its face 
that the person ordered confined 
thereunder was convicted of violating 
a city ordinance and not a penal 
statute of the state. (Section 12482, 
R. C. M. 1921. Sonoma County v. 
City of Santa Rosa, supra; Carlisle 
v. Tulare County, supra; City of 
Lexington v. Gentry, 116 Ky. 528, 
76 S. W. 404 (cited with approval in 
City of Corbin v. Davis, 236 S. W. 
564); City of Winchester v. Azbill, 
9 S. W. (2d) 51; Mack v. City of 
Mayfield, 39 S. W. (2d) 679.) 

Where, however, the sheriff ac­
cepts a prisoner upon an order of 
commitment issued by a city police 
judge and the prisoner has been sen­
tenced because of violating an ordi­
nance of the city, the cost of feeding 
and caring for such prisoner is a 
proper charge against the city. (So­
noma County v. City of Santa Rosa, 
supra; City of Indianapolis v. Woes­
sner, (Ind.) 103 N. E. 368; 50 C. J. 
366.) 

3. That the proper city officials 
and the board of county commission­
ers may execute a valid contract 
whereby the county agrees to con­
fine in the county jail and care for 
persons convicted before a city po­
lice magistrate at a stipulated 
amount to be paid by the city. (Sec­
tion 5039, R. C. M. 1921, as amended; 
Section 4465, as amended; Hale v. 
Johnson, 203 S. W. 949; Parker v. 
Salmons, 28 S. E. 681; Spinney v. 
Town of Seabrook et aI., 104 AU. 248; 
City of Indianapolis v. Woessner, 
supra; McQUillin's Municipal Cor­
porations (2d Ed.), Sections 1218 
Note 7), 1961 and 2628 (Notes 6, 8, 
and 9). But see Mason County v. 
Maysville, 40 S. W. 691, 19 Ky. L. 
400.) See also 50 C. J. 332. 

Opinion No. 34. 

State Highway Commission-Dam­
ages, Claim for--Claims. 

HELD: There is no fund from 
which the Highway Commission may 
pay a claim for damages by fire 
caused by a spark from weed burning 
operations of the highway mainte­
nance department. 
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February 1, 1935. 
Mr. W. O. Whipps 
Secretary, State Highway Commission 
The Capitol 

This will acknowledge receipt of 
your letter of January 28, from which 
it appears that on or about the 13th 
day of November, 1934, on the high­
way between the cities of Hysham and 
Big Horn, in this state, the Highway 
Maintenance Department was burn­
ing weeds and thistles, a northwest 
wind was blowing and a spark from 
the fire blew on a truck passing on 
the highway, which was owned by Mr. 
M. Zent of Hysham, Montana. The 
spark from the fire fell on a robe in 
the back of the truck and started a 
fire, which destroyed a radio and the 
side of the truck rack to the damage 
of Mr. Zent, in the amount of $83.70. 

The incident has been called to your 
attention by Senator Plumer and 
Representative Manning of Treasure 
County, and you have asked us to ad­
vise you whether or not this claim for 
damages is a proper charge against 
any of the funds of the State Highway 
Commission. 

The maxim of the English law, 
"The King can do no wrong," is not 
a part of the jurisprudence of this 
country. (Langford v. United States, 
101 U. S. 341, 25 L. Ed. 1010.) But 
rather it is because the state is a 
public corporation and out of consid­
erations of public policy the doctrine 
of respondeat superior does not apply 
to it unless assumed voluntarily. 

The general rule is stated in 59 
C. J. 194, as follows: "A state is not 
liable for the torts of its officers or 
agents in the discharge of their offi­
cial duties unless it has voluntarily 
assumed such liability and consented 
to be so liable, the only relief the ag­
grieved person has in such case being 
an appeal to the legislature; and, in 
the absence of a statute so providing, 
a state cannot be forced to compen­
sate a private individual for damages 
to property from the construction or 
operation of public works, but the 
legislature may make an appropria­
tion for this purpose. 

"Since the state is inherently sov­
ereign at all times and in every capa­
city, the state, by taking over an en­
terprise usually of the nature of a 
private business, is not hampered by 

the private character thereof, and so 
there is no basis for charging the state 
thus engaged with liability for torts 
of its officers and agents." 

Accordingly, it is our opinion that 
there is no fund appropriated at pres­
ent from which the claim presented 
to you may be paid. The legislature, 
however, has authority under the 
Constitution, to appropriate suffi­
cient moneys for the payment of the 
same. (Mills v. Stewart, 76 Mont. 
429.) 

Opinion No. 35. 

Taxatioll-Illegal Tax, Refunds of­
Refunds of Dlegal Tax--County 

Commissioners-Schools, 
Tax Levyi 

HELD: The board of county com­
missioners has no authority to order 
a refund of the illegal tax where a 
school levy was eight mills in excess 
of the maximum legal levy provided 
by Sec. 7 of Chapter 146, Laws of 
1931. 

February 2, 1935. 
Mr. George J. Allen 
County Attorney 
Livingston, Montana 

Your letter to us of recent date is 
as follows: 

"Enclosed find copy of letter given 
to the Board of County Commission­
ers of Park County, Montana, re­
garding their right to refund taxes. 

"The facts are as follows: School 
District No. 53, in Park County, 
voted a special levy of 8 mills for 
maintenance of the schools. How­
ever, the budget, when prepared ac­
cording to law, showed that a levy 
of 7.4 mills would be sufficient to 
produce the revenue required to be 
raised by taxation. The Board of 
County Commissioners, instead of 
fixing the levy at only 7.4 mills, 
fixed a levy of 18 mills. The North­
ern Pacific Railway Company paid 
their taxes under protest as to this 
school district levy, claiming that 
the County Commissioners had no 
authority ~o levy in excess of 7.4 
mills. The Northern Pacific Railway 
Company has agreed to accept a re­
fund of 8 mills instead of filing suit 
to recover the amount protested. 
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