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ary bank or trust company by setting 
aside government bonds to the amount 
of the trust funds as security. 

I find no statute in Montana au
thorizing such deposit and in the ab
sence thereof it is my opinion that it 
may not be done. On the contrary, 
St.-ction 7889, R. C. M. 1935, expressly 
forbids it in the following language: 
"A trustef' may not use or deal with 
the trust property for his own bene
fit, or for any other purpose uncon
nected with the trust, in any manner." 
(See In re Jennings Estate, 74 Mont. 
449, 241 Pac. 648; also Section 7897, 
Revised Codes.) 

When a bank makes such deposit of 
trust funds in its commercial depart
ment, it, in effect, loans such funds 
to itself in violation of the statute. 
The fact that the loan is secured by 
government bonds is not material. A 
trustee cannot in this manner acquire 
power withheld by statute. 'lIlhile ex
ecutors or administrators may invest 
trust funds, it is only after approval 
and authority given by the court. See 
Section 10306, R. C.; In re Harper's 
Estate, 98 Mont. 356, 40 Pac. (2d) 51. 

Opinion No. 312. 

Banks and Banking-Bonds-Public 
Funds, Security For Deposits Of 

--Cities and Towns--Counties. 

HELD: In Section 4767, R. C. M. 
1935, which specifies what bonds may 
be used as security for deposits of 
public funds by county, city and town 
treasurers, the words "New York 
Market" mean the New York Stock 
Exchange and the New York Curb 
Exchange. 

June 30, 1936. 
Hon. Frank H. Johnson 
Superintendent of Banks 
The Capitol 

You have asked whether bonds 
traded in "over the counter" and re
ported in "over the counter quota
tions" in New York, are bonds "quoted 
on the New York Market" within the 
meaning of Section 4767, R. C. M. 
1935, which specifies what bonds may 
be used as security for deposits of 
public funds by county, city and town 
treasurers, naming among others, 

bonds "which are quoted on the New 
York market." 

The New York market, in my opin
ion, is a public place where stocks 
or bonds are exposed for sale by per
sons desiring to sell them. There are 
two such public places, known as the 
New York Stock Exchange and the 
New York Curb Exchange. The "over 
the counter quotations," I am in
formed, is the record of such buying 
and selling of bonds as between one 
bond house or firm with another and 
is not a place where the public, who 
wish to buy or sell bonds, can go. It 
is therefore not a public place for the 
sale of bonds. (See 38 C. J. 1259.) 
The legislature, in my opinion, had in 
mind the New York Stock Exchange 
and the New York Curb Exchange, 
which are public market places where 
bonds are sold to the public under 
such regulations of law as would he 
some guarantee of the worth of the 
bonds sold and security to the pur
chasers. Moreover, by common usage 
and understanding, the New York 
market is either the Curb or the Ex
change. Unless such was the inten
tion of the legislature, it would be al
most impossible to know what limits 
to place upon the term "New York 
market." . 

Opinion No. 313. 

Crime and Criminal Procedure-Gov
ernor-Reprieve, Additional. 

HELD: The Governor has author
ity to grant an additional reprieve, 
under the circumstances of the case 
presented, in order to permit him to 
investigate further into the facts and 
law of the case. 

Hon. Elmer Holt 
Governor of Montana 
The Capitol 

July 2, 1936. 

You inquire as to yom right to 
grant an additional reprieve in order 
to permit you to investigate further 
as to the facts and the law in the case 
of William Clarence Cates. 

William Clarence Cates wa.s con
victed of the crime of murder in the 
first degree in the District Court of 
Missoula County, and was sentenced 
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to be hanged. The conviction was 
sustained by the Supreme Court of 
the State of MontaJ:la, 97 Mont. 173. 
Governor Frank H. Cooney granted 
commutation of such sentence from 
death to life imprisonment, which 
commutation was not approved by a 
majority of the Board of Pardons and 
was not effective thereafter. Gover
nor Cooney granted several reprieves, 
the last of which being until July 7, 
1936. You inquire as to the right of 
the Governor to grant more than one 
reprieve, and, in particular, your 
right to grant an additional reprieve 
for such time as will permit you to 
fully investigate such case. 

The rights of the Governor of the 
State and the State Pardon Board are 
fixed by the Constitution of the State 
of Montana as follows: "The gover
nor shall have the power to grant 
pardons, absolute or conditional, and 
to remit fines and forfeitures, and 
to grant commutation of punish
ments and respites after conviction 
and judgment for any offenses com
mitted against the criminal laws of 
the State; provided, however. that be
fore granting pardons, remitting fines 
and forfeitures, or commuting pun
ishments, the action of the governor 
concerning the same shall be approved 
by a board, or a majority thereof, 
composed of the Secretary of State, 
Attorney General and State Auditor, 
who shall be known as the Board of 
Pardons. The legislative assembly 
shall by law prescribe the sessions of 
said board, and regulate the proceed
ings thereof. But no fine or forfeiture 
shall be remitted, and no commuta
tion or pardon granted, except upon 
the approval of a majority of said 
board after a full hearing in open ses
sion and until notice of the time and 
place of such hearing, and of the re
lief sought, shall have been given by 
publication in some newspaper of 
general circulation in the county 
the crime was committed, at least 
once a week for two weeks. * * *" 
(Article VII, §9.) 

It is to be noted that this section 
provides that the power of the Gov
ernor to grant pardons, absolute or 
conditional, and to remit fines and 
forfeitures; and to grant commuta
tions of punishments, and that before 
such granting, same must be ap
proved by a majority of the State 

Board of Pardons consisting of the 
Secretary of State, Attorney General 
and State Auditor. 

The power to grant respites after 
conviction and judgment is also 
granted to the Governor, and no lim
itation that same must be approved 
by the State Board of Pardons is 
found within the Constitution. This 
limitation appears to have been de
signedly omitted so that the Governor 
might grant respites, or reprieves, 
without securing the approval of the 
Board of Pardons. The constitutional 
provision hereinbefore quoted was 
substantially enacted into a law 
passed by the state legislature and is 
found in Section 12247, R. C. M. 1935. 
Section 12262, R. C. M. 1935, further 
provides: "The governor has the 
power to grant respites after convic
tion and judgment, for any offense 
committed against the criminal laws 
of the state, for such time as he 
thinks proper." 

The particular question submitted 
by you has never been passed upon by 
the Supreme Court of this state. An 
investigation of the constitutions and 
supreme court decisions of other 
states shows that the power to grant 
pardons and respites is granted to 
governors, boards and other officers 
in different language and under dif
ferent conditions. So far as we were 
able to discover, no other state had a 
constitutional provision upon this 
question identical with that of the 
State of Montana. The powers and 
rights of a governor, under somewhat 
similar constitutions, are cited in 
Corpus Juris. 

"There is no limit to the period to 
which a reprieve may be granted in 
the absence of any limitation im
posed by law. A constitutional pro
vision prohibiting a governor from 
granting a reprieve for more than a 
certain period of time prevents the 
governor from granting a single re
prieve for a greater period of time, 
but does not prevent him from grant
ing successive reprieves which in the 
aggregate exceed that period of time; 
* * *." (46 C. J. 1196). 
The text is upheld by the cases 

cited: State v. Harrison, 115 S. E. 
746; Gore v. Humphries, 135 S. E. 
481; In re Advisory Op. to Governor, 
62 Fla. 7, 55 So. 865; Simmons v. 
Fenton, 205 N. W. 296. 
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While these opinions interpret con
stitutions somewhat different than 
that of Montana, they do hold that a 
governor is not restricted to granting 
only one reprieve, and that a legisla
ture may not limit the power of a 
governor to grant reprieves as fixed 
by the constitution of the state. 

Therefore, it is held that under the 
circumstances in this case you have 
the authority to grant an additional 
reprieve in this case. 

Opinion No. 814. 

Offices and Officers-State Highway 
Commission-Commissioners, Per 

Diem Of-Employees-State 
Board of Examiners

Claims, Approval Of. 

HELD: 1. All of the duties of a 
member of the State Highway Com
mission must be performed in valid 
commission meetings and members 
of the commission are entitled to 
compensation only as an incident to 
said meetings. 

2. A member of the State Highway 
Commission may not act as a salaried 
employee of the commission. 

Hon. Elmer Holt 
Governor of Montana 
The Capitol 

July 6, 1936. 

Your letter of June 1 to us is as 
follows: 

"Some time ago, when the Board 
of Examiners was considering the 
claim of Commissioner Croonen
berghs, you had rendered a tentative 
opinion to the effect that members 
of the Highway Commission could 
collect per diem only when attending 
sessions as provided by law. The 
records appear to reveal the fact 
that members of the Highway Com
mission have, from time to time, 
turned in accounts for ·time and ex
penses when occupied in making 
trips over various parts of the 
State. 

"May I have your opinion as to 
whether or not we may legally ap
prove payment of claims for per 
diem and expenses when the records 
of the commission show that mem-

bers of the commission were not in 
actual session?" 
We are also in receipt of a letter 

from the State Examiner in which we 
are asked to advise him if a member 
of a commission can also act as an 
employee "thereby receiving a salary 
for per diem and at the same time 
draw a salary as an employee." The 
State Examiner has also called our 
attention to the following extract 
from the minutes of a special meet
ing of the Highway Commission held 
on April 5, 1935: "Upon motion reg
ularly made by Mr. Brown, seconded 
by Dr. McGregor, and regularly 
adopted the commission requested 
and authorized member L. J. Croonen
berghs to act as the traveling repre
sentative for the Highway Commis
sion, and to spend as much time as 
he may be able to devote to actively 
looking after equipment and other 
business matters throughout the 
state." 

Section 1783, R. C. M. 1935, pro
vides for the appointment of a State 
Highway Commission consisting of 
three members, each of whom are al
lowed "3: compensation to be paid out 
of the Highway Fund, the sum of 
$10.00 per diem for each day actually 
engaged in the duties of his office, 
including his time of travel between 
his home and place of employment 
of such duties, together with his 
traveling expenses while away from 
his home in the performance of duties 
of his office." This section also gives 
the commission the power to appoint 
an engineer and other necessary em
ployees. 

The next Section (1784, R. C. M. 
1935), then provides inter alia "Said 
commission shall meet at least once 
each month for the purpose of trans
acting its business, including the con
sideration of claims and the letting 
of contracts; two members of the 
commission shall constitute a quorum 
for the transaction of business." 

Under said Section 1784. we think 
it is clear that the members of the 
State Highway Commission can act 
officially only when in attendance at 
a regularly or specially convened 
meeting with all of the members, or 
a quorum thereof present. (29 C. J. 
562; 22 R. C. L. 456.) This would be 
true even in the absence of statute: 
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