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ified by rules and regulations pro­
mulgated by the commission'." 
This amendment to the statute 

clearly authorizes the shortening of 
hunting and fishing seasons when ne­
cessary to assure the maintenance of 
an adequate supply of fish or game. 
Apparently this was the primary ob­
ject of the statute. It is true the 
statute does authorize the commis­
sion to fix seasons. This should be 
construed with that portion of the 
same sentence which refers to its 
necessity in order to assure the main­
tenance of an adequate supply of fish 
or game. To extend the hunting or 
fishing season cannot be justified on 
the ground that same will thus as­
sure such adequate supply. It is, 
therefore, held that the board may 
not increase the duration of hunting 
or fishing seasons by reason of this 
statute. 

It may be that the above does not 
answer fully the question submitted, 
and that it is desired to know if, un­
der the statute, the commission may 
fix an open season of the same dura­
tion, but at an earlier or later period 
in the year, in place of the time fixed 
by the prior statute. If such change 
is made to assure the maintenance of 
an adequate supply of fish or game, 
this statute is sufficiently broad in 
its language to warrant such change. 
However, the same could not be 
made for any other reason than that 
mentioned in the statute-to assure 
the maintenance of an adequate sup­
ply of fish or game. 

Opinion No. 267. 

Grazing Associations-Montana Graz­
ing Commission. 

HELD: Laws relating to organiza­
tion of grazing associations, and pow­
ers of Montana Grazing Commission, 
with relation thereto, are construed. 

April 14, 1936. 
Mr. Nic W. Monte 
Administrator, Montana Grazing 

Commission 
Miles City, Montana 

You have submitted to the Attorney 
General a number of questions in re-

lation to the Montana Grazing Com­
mission. With your request for an 
opinion you enclosed a memorandum 
in relation to the law, an outline of 
procedure by the Montana Grazing 
Commission, and rules and regula­
tions of associations operating under 
by-laws approved by the Montana 
Grazing Commission, and, also, a pro­
test and objections in the matter of 
Wayne Creek Cooperative Associa­
tion. 

Your first question is as follows: 
"1. Is the outline of the' procedure 

or approval as adopted by the Mon­
tana Grazing Commission legal?" 
From an examination of the papers 

covering this procedure, we do not 
discover anything illegal in such out­
line. 

"2. Is it necessary for a Grazing· 
Association, incorporated under the 
Grazing Act of the State of Mon­
tana, Laws of 1935, to receive the 
approval of the Grazing Commission 
before the Grazing Association is 
deemed legally organized?" 
From an examination of the law 

it appears that a grazing associatio~ 
may organize in accordance with Sec­
tion 1 of Chapter 195, Laws of 1935, 
in a manner very similar to other 
corporations. In the final organiza­
tion steps, set forth in this section, 
from Subdivision 5 of Section 2 of the 
same act, it appears that the grazing 
association must comply with the reg­
ulations of the Montana Grazing 
Commission. By Section 4 of the 
Act, the adoption of by-laws is re­
quired, and such by-laws must be ap­
proved by the Montana Grazing Com­
mission. We do not find anywhere in 
the law a provision that the approval 
of the Grazing Commission is neces­
sary before a grazing association is 
legally organized. 

"3. Where an association is or­
ganized under the provIsIons of 
Chapter 66, Laws of 1933, is it neces­
sary for said association to conform 
to the 'terms and conditions of Chap­
ter 195, Laws of 1935', and to what 
extent does Section 13 of said Chap­
ter 195, as a saving clause, exempt 
such an association from complying 
with the terms and conditions of 
Chapter 195?" 

In Section 4 it is provided that each 
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association incorporated under the 
provisions of Chapter 66 of the Ses­
sion Laws of the 23rd Legislative 
Assembly of the State of Montana, 
1933, shall within thirty days after 
the passage and approval of this Act, 
by a majority vote of its members, 
amend its existing by-laws, and that 
such amended by-laws shall be sub­
mitted to and approved by the Mon­
tana Grazing Commission. This Sec­
tion requires that associations organ­
ized under the law before its amend­
ment in 1935 must have their by-laws 
approved by the Grazing Commission 
as well as associations organized un­
der the present statute. I find noth­
ing in the saving clause, Section 13 
of the present statute, which nullifies 
this requirement. 

"4. VV'here a Grazing· Association, 
organized under the provisions of 
Chapter 66, Laws of 1933, files a 
protest before the State Grazing 
Commission, does the filing of such 
protest have the legal effect of 
bringing such association under the 
provisions of Chapter 195, Laws of 
1935?" 
In answer to 'this question would 

reply that it appears to be the theory 
of the law that all associations, 
whether incorporated under the law 
before or after its amendment, are 
subject to the provisions of the pres­
ent law. From the saving clause in 
Section 13 it appears that associations 
organized prior to the enactment of 
the amended statute continue to exist 
as prior to such amendment. They 
are, however, subject to the authority 
of the Grazing Commissio!1 as set 
forth in such amended statute to the 
same extent as new associations or­
ganized under the statute since its 
amendment. 

"5. Is a local Grazing Associa­
tion, incorporated under the provi­
sions of Chapter 66, Laws of 1933, 
by reason of its failure to comply 
with the provisions of Section 4 of 
Chapter 195, Laws of 1935, in not 
submitting its by-laws within 30 
days for the approval of the Mon­
tana Grazing Commission, deemed to 
be a legal association? Is it neces­
sary for such an association to have 
its by-laws approved by the Mon­
tana Grazing Commission?" 
An association organized prior to 

1935 is thereafter required to adopt 
by-laws which must be approved by 
the State Grazing Commission. If 
such association fails to take such 
action and secure such approval, the 
statute does not, expressly or implied­
ly, determine that such failure ipso 
facto terminates the existence of the 
association or authorizes the commis­
sion to terminate such associations. 
The right to issue grazing permits in 
accord with rules of the board is 
found only in the amended statute, 
Section 2 (5). The remedy or puni­
tive action to be taken by the com­
mission, or to be suffered by the as­
sociation is not set forth in the law. 
Thus, we have an association which 
has violated the law, and the remedy 
is not stated for such violation. 

"6. Has the Montana Grazing 
Commission jurisdiction to require 
reorganization of grazing districts of 
grazing associations incorporated 
under Chapter 66,Laws of 1933, where 
the Commission finds such districts 
are too small in area or have over­
lapping boundaries, which districts 
should, in the judgment of the Mon­
tana Grazing Commission, be merged 
into districts with larger area?" 

It does not appear reasonable that 
two associations may exercise powers 
and authority of associations under 
the law in respect to the same area. 
The law does not provide that the as­
sociation first organized is the asso­
ciation that must be recognized by 
the Commission, especially where such 
association fails to comply with the 
law or regulations of the Commission. 
As to whether or not the second asso­
ciation may be recognized by the 
Grazing Commission, and may have 
the powers which are granted to as­
sociations acting in conjunction with 
the Commission under the present 
law, we are presented with a very 
difficult question. Section 11 of the 
law provides for appeals to the Mon­
tana Grazing Commission-apparent­
ly recognizing discretionary and judi­
cial power in the Commission. Sec­
tion 12 authorizes an appeal to the 
court from any decision of the Graz­
ing Commission. Thus, we are con­
fronted with a question of determin­
ing what is the authority of the Mon­
tana Grazing Commission, which au­
thority is not clearly fixed in the law. 
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If the Attorney General of this 
State should attempt to determine the 
extent of the authority of the Com­
mission, or of the court upon appeal, 
such a decision would have no bind­
ing authority. No machinery is pro­
vided for the enforcement of the de­
termination of such an opinion. It 
would seem that it is strictly proper 
for the Commission to exercise such 
powers and authorities as the Com­
mission deems are authorized by this 
section 11 in relation to appeals, and 
that if either party is dissatisfied 
with the decision of the Commission 
that an appeal be taken to the court, 
and that the court determine the ex­
tent of the authority of such Commis­
sion. Such a judgment would thus be 
rendered by a court whose decree may 
be enforced under the laws of this 
State. 

Opinion No. 268. 

Taxation-Fort Peck---Counties­
Jurisdiction of United States. 

HELD: Property of persons and 
corporations located on lands pur­
chased by the United States with con­
sent of the State, used for construc­
tion of Fort Peck Dam and necessary 
administrative purposes, is not tax­
able by the several counties in which 
such lands are located, as the United 
States has exclusive jurisdiction 
thereof. This rule does not apply to 
public domain lands. 

Mr. Thomas L. Dignan 
County Attorney 
Glasgow, Montana 

April 21, 1936. 

May the counties in Montana as­
sess, levy and collect taxes upon per­
sonal property of persons and cor­
porations located upon lands in the 
Fort Peck area, within their borders, 
over which the 'Var Department has 
assumed exclusive jurisdiction? (See 
letter October 10, 1934, from Harry 
H. Woodring, Acting Secretary of 
War, to Governor Frank H. Cooney.) 

The right of the officers of these 
counties to assess, levy and collect 
taxes upon property located in the 
Fort Peck area, has not been ques­
tioned except upon those lands over 

which the War Department has as­
sumed exclusive jurisdiction. We are 
advised that these lands amount to 
approximately 8% of the total area. 
So far as concerns the other lands, 
we are advised that the War Depart­
ment does not assume, or intend to 
assume, exclusive jurisdiction and the 
right of the counties to tax property 
thereon is therefore not challenged. 

Chapter 50, Laws of 1933-34, gives 
the consent of the State of Montana 
to the purchase or condemnation of 
all necessary lands for the Fort Peck 
dam. To this consent is coupled a 
cession of concurrent jurisdiction with 
the express proviso, "saving 'further 
to the State the right to tax persons 
and corporations, their franchises and 
property within said territory." 

Article I, Section 8, paragraph 17, 
of the United States Constitution, 
provides: 

"The congress shall have power­
* * * 

"To exercise exclusive legislation 
in all cases whatsoever, over such 
district (not exceeding ten miles 
square) as may, by cession of par­
ticular states, and the acceptance of 
congress, become the seat of govern­
ment of the United States; and to 
exercise like authority over all 
places purchased by the consent of 
the legislature of the State in which 
the same shall be, for the erection of 
forts, magazines, arsenals, dock­
yards, and other needful buildings." 

Section 255, Title 40, U. S. C. A., as 
amended June 28, 1930, provides: "No 
public money shall be expended upon 
any site or land purchased by the 
Unted States for the purpose of erect­
ing thereon any armory, arsenal, fort, 
fortification, navy yard, customhouse, 
lighthouse, or other publiC' building 
of any kind whatever, until the writ­
ten opinion of the Attorney General 
shall be had in favor of the validity 
of the title, nor until the consent of 
the legislature of the State in which 
the land or site may be, to such pur­
chase, has been given.'" 

It has been held by a number of 
Attorneys General of the United 
States that the "consent" contem­
plated by said Section 255, is that 
"consent" contemplated and spoken of 
in Article I, Section 8, paragraph 17, 
of the Constitution, and that such 

cu1046
Text Box

cu1046
Text Box




