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to the State Board of Land Commis
sioners all delinquent installments of 
principal and interest on his certifi
cate, together with a penalty of six 
per cent per annum upon such in
stallments from the date they became 
due until the date of payment, and to 
furnish proof through the County 
Treasurer that there are no tax liens 
against the lands. 

If, on the other hand, the delinquent 
purchaser is qualified to proceed and 
does proceed under the provisions of 
Section 2 he is required only to pay to 
the State Board of Land Commission
ers the senior delinquent installment 
on his certificate, together with the 
interest due on such installment at 
the date of payment thereof, and to 
produce evidence showing that the 
taxes on the lands have been paid at 
least as far in point of time as the 
installments have been paid. 

Requiring the delinquent purchaser 
who proceeds under Section 89 to fur
nish proof that there are no tax liens 
against the lands would seem to be 
an idle act. As has already been 
pointed out when the lands reverted 
to the state all tax liens were wiped 
out. 

The delinquent purchaser who pro
ceeds under Section 2 and who failed 
to pay the taxes levied against his 
interest in the lands before forfeiture 
thereof must, before his certificate of 
purchase can be reinstated, pay the 
taxes for such years as correspond 
with the years for which the install
ments of purchase price have been 
paid. More he is not required to do. 

It is proper to add here that a valid 
assessment is a prerequisite to the 
levying of a valid tax. (61 C. J. 619; 
State v. State Board of Equalization, 
67 Mont. 340.) 

It is also proper to add that the 
property in question is not property 
that has escaped assessment such as 
is covered by Section 11 of Chapter 
3, Laws of 1923. 

Our conclusion is, therefore, that 
the delinquent purchaser who invokes 
the benefit of Section 89 is not re
quired to pay any taxes except the 
taxes levied against his interest for 
the year in which reinstatement is 
made, if on or before the first Mon
day of March of that year, and sub-

sequent years as they follow, and that 
the delinquent purchaser who invokes 
the benefit of Section 2 must pay 
the taxes for the years that corre
spond with the years for which in
stallments of the purchase price have 
been paid, if such taxes have not al
ready been paid, and the taxes levied 
against his interest for the year in 
which reinstatement is made, if on or 
before the first Monday of March of 
that year, and subsequent years as 
they follow. That these statutes may 
not be as complete as they should be 
or may appear to unduly favor delin
quent purchasers of state lands is a 
matter for legislative concern. Ad
ministrative officers can do no more 
than obey them to the best of their 
ability. 

(Note: See also Vol. 15, Opinion 
No. 556, p. 385.) 

Opinion No. 245. 

Legislature--Montana Relief Com
mission-Offices and Officers 

-Civil Service. 

HELD: No senator or representa
tive may, during the term for which 
he shall have been elected, be validly 
appointed to a membership in the 
Montana Relief Commission. 

February 3, 1936. 
Hon. Elmer Holt 
Governor of Montana 
The Capitol 

This will acknowledge receipt of 
your communication containing the 
following inquiry: 

"Will you please refer to Section 
7, of Article 5, of the Constitution 
of the State of Montana and advise 
me as to whether or not membership 
on the Montana Relief Commission 
may be construed as in violation 
thereof?" 

Section 7 of Article V, Constitution 
of the State of Montana, provides: 
"No senator or representative shall, 
during the term for which he shall 
have been elected, be appointed to any 
civil office under the state; and no 
member of congress, or other person 
holding an office (except notary pub
lic or in the militia) under the United 
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States or this state, shall be a mem
ber of either house during his con
tinuance in office." 

The ultimate question to be deter
mined is: Is a membership upon the 
l\Iontana Relief Commission a civil 
office under the State? 

If it be an office at all, it is a civil 
office. Therefore, it remains to be 
determined whether or not it be an 
office. In the case of State ex reI. 
Barney v. Hawkins, 79 Mont. 506, 
528, 257 Pac. 411, the Court held 
there were five elements indispen
sable to a public office of a civil na
ture. 

This rule was reaffirmed in State 
ex reI. Nagle v. Page, 98 Mont. 14, 
37 Pac. (2d) 575, 576. 

Let us take these requirements in 
the order stated by the court and de
termine whether or not a membership 
upon the Montana Relief Commission 
meets them. 

I. 
"It must be created by the Consti

tution or by the legislature or cre
ated by a municipality or other body 
through authority conferred by the 
legislature; * * '" " 

Chapter 109, Laws of 1935, creates 
the office. Section 1 thereof reads 
in part as follows: "There is hereby 
created and established a state de
partment and institution of public re
lief, composed of a commission of five 
(5) members * * * ." 

II. 
"It must possess a delegation of a 

portion of the sovereign power of 
government, to be exercised for the 
benefit of the public; * * * ." 

Chapter 109, Laws of 1935, dele
gates all the necessary powers to 
carry out the purposes of the Act. 
The purpose of the Act, as indicated 
by Section 1, is to provide means for 
the sustenance of life, shelter and 
relief of distress among the people of 
the State whom economic conditions, 
industrial inactivity, old age, unem
ployment or other causes over which 
they have no control have deprived 
of support, and to aid dependent chil
dren, and for such other economic 
security functions as are or may be 
assumed by the State. Section 23 
states, among other things, that the 

powers conferred are for the purpose 
of relieving distress and preventing 
irreparable injury to the people of the 
State so that public peace, health and 
safety can be preserved immediately. 

Section 18 expressly states that the 
Act is necessary for the welfare of 
the State. 

A fund is established (§4), the 
Commission is empowered to admin
ister the fund (§5), it is empowered 
and commanded to supervise the ex
penditure of the fund (§9), it is di
rected to cooperate with Federal au
thorities (§to), it is empowered and 
required to appoint an administrator, 
who shall be subject to the Commis
sion (§11), it is empowered to approve 
or disapprove county relief commit
tees (§12), it is empowered to make 
rules and regulations in connection 
with application for relief, to investi
gate the same, to require standards 
and reports, and to supervise and 
regulate distribution of relief funds 
received from agencies of the United 
States, or made available otherwise 
(§13). It may acquire property and 
take title in its own name (§15). It 
may enter into contracts with the 
agencies of the United States to car
ry out any of the purposes of the 
Act. (§16). 

III. 
"The powers conferred and the du

ties to be discharged must be de
fined, directly or impliedly, by the 
legislature or through legislative au
thority; * * * ." 
The references in Subdivision II, 

above, show that the various powers 
and duties of the Montana Relief 
Commission are defined, either direct
ly or impliedly, by the proviSions of 
Chapter 109, Laws of 1935. 

IV. 
"The duties must be performed in

dependently and without control of 
a superior power, other than the law, 
unless they be those of an inferior 
or subordinate office, created or au
thorized by the legislature and by it 
placed under the general control of 
a superior officer or body; * .. * ." 

Said Chapter 109 nowhere provides 
for control by any power superior to 
the Montana Relief Commission. On 
the contrary, it reposes all powers in 
the Commission. Section 5 thereof, 
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which provides that the fiscal rules 
of the United States Government as 
enjoined upon the Montana Relief 
Commission shall be used as a method 
of accounting for all the funds, is 
not a provision for "control of a su
perior power." It is not a control at 
all. It merely specifies a method of 
accounting. It is merely an adoption 
of methods for ministerial work. If 
by any stretch of imagination this 
provision should be deemed a "con
trol," then the clause would be in
valid because even the legislature it
self could not delegate to the United 
States power to control the Montana 
Relief Commission, and the rest of 
the act would stand without that 
clause. Section S authorizes the Com
mission to prepare a budget in case 
the Federal government should re
quire it before allocating funds to 
the State of Montana. All through 
the act, whether it be Section 4 or 5 
or 8 or 9 or 10 or 11 or 12 or 13 or 16, 
the control exercised is the control of 
the law and nothing else. 

V. 
"It must have some permanency 

and continuity and not be only tem
porary or occasional." 
The Commission is permanent so 

far as a legislative assembly could 
make it permanent. '!'hat is to say, 
there is no limitation upon its terms 
of existence, either expressed or im
plied, in the Act. The intent of the 
legislature to provide for a perma
nent organization is further evidenced 
by the use of the word "institution," 
which in itself imports permanency. 
The terms of the Commissioners are 
definitely fixed by Section 2 of the 
Act. 

V(a). 
"In addition, in this State, an offi

cer must take and file an official 
oath * * * ." 

Section 2 of the Act states: "The 
members of the 'Montana Relief Com
mission' shall take and subscribe to 
the constitutional oath of office * " 
*." The Act does not expressly re
quire filing of the oath, but this 
is necessarily required by Section 
432, R. C. M. 1921, requiring filing 
within thirty days, and from Section 
434, R. C. M. 1921, which provides 
that every oath of office must be 
filed within the time required by law, 

except when otherwise specially pro
vided, and further provides that the 
oath of all officers whose authority 
is not limited to any particular county 
shall be filed within the office of the 
Secretary of State. 

V(b). 
"[An officer must] hold a com

mission or other written authority." 
The Act does not specifically re

quire a written commission, but Sec
tion 426, R. C. M. 1921, provides that 
the Governor must commission "* * * 
all officers appointed by the Governor 
* * *." It is noteworthy that even 
in the case of appointments to fill 
the vacancies of elective officers 
about whose status as "officers" 
there can be no doubt, there is no 
special law requiring the issuance of 
a commission, but such persons con
stitute officers nevertheless, and the 
commission is required to be issued 
by the Governor under the general 
law. 

V(c). 
"[An officer must] give an offi

cial bond, if the latter be required 
by proper authority." 

Section 2 of the Act requires a 
bond of $25,000 to be given by the 
members of the Commission. 

It will be observed, also, that the 
legislature uses the term "office" in 
requiring the constitutional oath to 
be given. Such use has been held 
to be persuasive. 

That each membership upon the 
Commission is an office seems clear 
from the case of State ex reI. Boyle 
v. Hall, 53 Mont. 595, 165 Pac. 757. 

CONCLUSION 
Each of the essential elements to 

constitute a public office of a civil 
nature, or, in the exact words of the 
Constitution a "civil office," as set 
forth by the Supreme Court of the 
State of Montana in the cases first 
above mentioned, are found to be pres
ent in a membership on the Montana 
Relief Commission. It is our opinion, 
therefore, that no Senator or Repre
sentative may, during the term for 
which he shall have been elected, be 
validly appointed to a membership in 
the Montana Relief Commission. 

Note: See State ex rel. Nagle v. 
Kelsey, 102 Mont. --, 55 Pac. (2d) 
685, holding a state senator may not 
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hold office of member of Montana Re
lief Commission. 

Opinion No. 246. 

State Highway Commission-Lab or
Prevailing Rate of Wages-Highway 

and Bridges--Contractors. 

HELD: 1. It is incumbent upon 
the State Highway Commission to 
penalize contractors who fail to pay 
the prevailing rate of wages to work
men employed on highway construc
tion, maintenance and repair. 

2. "Prevailing rate of wages" is 
defined and a method suggested for 
facilitating the determination of that 
rate by the State Highway Commis
sion. 

February 3, 1936. 
Mr. D. A. McKinnon 
State Highway Engineer 
The Capitol 

In regard to the requirement of 
Section 1, Chapter 102, Laws of Mon
tana, 1931, that contracts let by the 
State Highway Commission for the 
construction, maintenance and repair 
of highways must contain a provision 
to the effect that the contractor must 
pay "the standard prevailing rate of 
wages in effect as paid in the county 
seat of the county in which the work 
is being performed," you have asked 
us to advise you "as to the method 
by which the standard prevailing rate 
of wages in effect, as paid in the 
county seat of any county may be 
determined, and, likewise, under what 
authority such determination is to be 
made, at what time and by whom the 
same is to be made." 

Section 3 of the Act provides: "If 
any person, firm or corporation shall 
fail to comply wIth the proviSions of 
this Act the state, county, municipal 
or school officers who have executed 
the contract shall retain five hundred 
dollars ($500.00) of the contract price 
as liquidated damages for the viola
tion of the terms of the contract and 
said money shall be credited to the 
proper funds of the state, county, mu
nicipal or school districts. In all con
tracts entered into under the provi
sions of this Act at least five hundred 
dollars ($500.00) of the contract price 

shall be withheld at all times until the 
termination of the contract." 

Under this section, it is clear that 
the State Highway Commissioners, 
being the state officers who have ex
ecuted the contract, must determine 
what the standard prevailing rate of 
wages in the county seat is during 
the time that the contract is being 
performed and if the highway com
mission finds that the contractor has 
not paid what it finds to be the stand
ard prevailing rate of wages, it is 
mandatory upon the commission to 
retain $500 of the contract price as 
liquidated damages. (Ryan v. City 
of New York, 177 N. Y. 271, 278, 69 N. 
E. 599; Wright v. State of New York, 
223 N. Y. 44, 119 N. Y. 83; Morse v. 
Delaney, 218 N. Y. S. 571, 128 Misc. 
Rep. 317.) 

How is the standard prevailing: rate 
of wages in effect as paid in the 
county seat of the county in which 
the work is being performed to be 
determined? It must be determined 
upon the facts which it is incumbent 
upon the State Highway Commission, 
as an administrative board, to inves
tigate. All that this office may do is 
suggest certain legal principles for 
the commission's guidance and which 
will assist in properly determining 
the matter. 

The term "prevailing rate of wages" 
has come to have a definite connota
tion, or, as Mr. Justice Cardozo once 
said: "One finds it hard to believe 
that a cliche so inveterate is devoid 
of meaning altogether." (Campbell 
v. New York City, 244 N. Y. 317, 155 
N. E. 628, reported in 50 A. L. R. 
1474 and there annotated.) It is 
equally true, however, that wages, 
particularly those of such numerous 
classes as laborers, workmen and me
chanics tend to uniformity and sta
bility and so to an average or ordinary 
rate, which varies somewhat from 
place to place and which Adam Smith 
speaks of (Wealth of Nations, Chap
ter VII) as the "natural rates in 
wages" at the time and place in 
which they commonly prevail. (Ruark 
v. International Union of Operating 
Engineers (1929), 157 Md. 587, 146 
AU. 801.) 

Accordingly, I think you will be 
well within both the letter and the 
spirit of the statute if you insist that 
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