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which a public officer is to perform 
an official act regarding the rights 
and duties of others is directory, un­
less the nature of the act to be per­
formed, or the phraseology of the 
statute, is such that the designation 
of time must be considered as a lim­
itation of the power of the officer. 
(2 Lewis' Sutherland on Statutory 
Construction Sec. 612, p. 1117.) As 
a rule a statute prescribing the time 
within which public officers are re­
quired to perform an official act is 
merely directory, unless it denies the 
exercise of the power after such time 
or the nature of the act or the statu­
tory remedy shows that the time was 
intended as a limitation. (46 C. J. 
1037.) 

The performance of a duty result­
ing from an office and specially en­
joined by law may be compelled by 
mandamus, even though the tim€' 
within which it should have been per­
formed has elapsed. A public official 
by delaying action until the time 
designated by law for action has ex­
pired may not thus defeat the will of 
the people as expressed by the legisla­
ture. He will not be heard to say that 
it is too late to do that which he 
ought to have done at the proper time. 
(State v. Board of County Com'rs, 44 
Mont. 51.) But if the discharge of the 
duty may be enforced by legal process, 
assuredly the duty may be discharged 
without the compulsion of such proc­
ess and, although not done at the 
time prescribed, may be voluntarily 
done or peremptorily enforced at any 
time thereafter before it is too late 
for the doing to accomplish the re­
sults intended to be accomplished by 
such act. (Standrod v. Case, 133 Pac. 
651.) 

When it is considered that the pur­
pose of the legislature in passing 
Chapter 65 was to replenish the coun­
ty treasuries and restore to the tax 
rolls numerous tracts of real property 
within the state, there cannot be any 
doubt, in view of the position of the 
highest courts of the land and of able 
textwriters, that the provisions of 
Section 1 thereof as to time of per­
formance, are directory and not man­
datory and that a substantial compli­
ance therewith in other respects, after 
the lapse of the 90-day period, is suf­
ficient. (59 C. J. 1074; Evers v. Hud-

son, 36 Mont. 135.) The proceedings 
of the Board, therefore, were and are 
valid. 

In arriving at this conclusion we 
have assumed, of course, that the 
Board decided that the term "lands" 
included only grazing, farming and 
irr!gated lands, as the statute ap­
parently contemplated, and acted ac­
cordingly. It is more than a coinci­
dence that the restricted meaning so 
given to the term "lands" corresponds 
somewhat closely to the first three 
classifications made by Section 2026, 
Revised Codes 1921. (State v. Duncan, 
68 Mont. 420; State v. Stewart, 89 
Mont. 257.) Lands other than those 
mentioned, including city and town 
lots (Sec. 1999, R. C. M. 1921), and 
personal property to which the county 
has acquired title on account of de­
linquent taxes, if of a value in each 
instance in excess of one hundred dol­
lars, must be disposed of according 
to the provisions of Chapter 162, Laws 
of 1929, as amended by Chapter 33, 
Laws of Extraordinary Session 1933; 
but if of a value of less than one 
hundred dollars then according to the 
provisions of subdivision 10 of Section 
4465, Revised Codes 1921, as amended 
by Chapter 100, Laws of 1931. Chap­
ter 65, Chapter 33 and Chapter 100, 
relating as they do to the same sub­
ject matter, must be harmonized and 
all given effect, if possible. (Wilkin­
son v. LaCombe, 59 Mont. 518; State 
v. Mills, 81 Mont. 86; Box v. Duncan, 
98 Mont. 216.) 

Opinion No. 234. 

Hail Insurance--Taxation-Segrega­
tion-Personal Property Tax-County 

Treasurer. 

HELD: Since hail tax is not a lien 
on personal property, the owner 
should be permitted to pay the per­
sonal property tax in order to avoid 
sale thereof, without being required 
to pay the hail tax at the same time. 

January 26, 1936. 
Mr. E. K. Bowman 
Chairman, Board of Hail Insurance 
The Capitol 

You have submitted the following: 

"The treasurer of Carter county 
has a taxpayer who does not own 
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real estate. A personal assessment 
has been made against his live stock 
and includes an item for hail in­
surance. The hail insurance charge 
is much larger than for the other 
items. This taxpayer desires to pay 
the taxes on his live stock and segre­
gate the hail insurance. 

"The county treasurer asks if she 
may accept the payment with the 
hail insurance segregated." 

Nowhere in our hail insurance law 
is there a provision that the hail in­
surance tax shall be a lien against 
personal property. Section 350, R. C. 
M. as amended by Chapter 40, Laws 
1923, as amended by Chapter 54, Laws 
1931, provides for a lien on the land 
of the insured and upon the crop 
insured, but this appears to be the 
extent of the lien for the hail tax. 

I find no other provision of law 
making a hail tax a lien upon per­
sonal property. In fact, Section 2153, 
as amended by Chapter 182, Laws 
1933, which created the lien upon per­
sonal property for personal property 
taxes, expressly limits the lien to the 
particular property assessed and pro­
vides that the tax upon personal prop­
erty shall not extend to any other 
personal property of the owner 
thereof. 

It is possible that segregation 
should be permitted regardless of that 
fact, but since the ha~l tax is not a 
lien on personal property the owner 
should be permitted to pay the per­
sonal property tax in order to avoid 
sale thereof, without being required 
to pay the hail tax at the same time. 

Opinion No. 235. 

Motor Vehicles--Certificate of Title­
Conditional Sales Contracts-Federal 

Sale. 

HELD: A purchaser of a motor ve­
hicle at a sale from the United States 
government, for violation of internal 
revenue laws, buys the title free and 
clear of all encumbrances. 

January 26, 1936. 
Mr. A. B. Middleton 
Registrar of Motor Vehicles 
Deer Lodge, Montana 

You inquire whether you can issue 

certificate of title to William Wrenn. 
a motor vehicle owner, who obtained 
title thereto by reason of a sale under 
Sections 1441 and 1624, Title 26, U. 
S. C. (New) by the United States 
government, and if so, how your rec­
ords showing the lien of a conditional 
sale contract may be cleared. 

It is my opinion that such sale 
passes title free and clear of all en­
cumbrances, (U. S. v. One Ford 
Truck (D. C. Wyo. 1932), 3 Fed Supp. 
283); and that upon proper proof 
made to your office of such sale, you 
should issue certificate of title to Mr. 
Wrenn, and make such notation upon 
your records of such conditional sale 
contract, as will show the facts. 

As to the proof, it would seem that 
an affidavit showing the facts should 
be required. 

Opinion No. 236. 

Highway Patrol--County Treasurers 
--Clerical Services-Drivers License 

-Refunds. 

HELD: 1. The Highway Patrol has 
no power or authority to pay county 
treasurers for additional clerical serv­
ices made necessary by the extra 
work required to sell drivers' licenses. 

2. Speaking generally, where the 
collection of a license fee is legal and 
payment thereof is voluntary and 
without protest, such fee may not be 
refunded in the absence of a statute 
authorizing a refund. 

January 27, 19:\6. 
Montana Highway Patrol Board 
The Capitol 

You have submitted the following: 

"(1) A county treasurer has sub­
mitted to this office a bill for ad­
ditional clerical services made neces­
sary through the extra work required 
to sell drivers licenses. We should 
like to know if such a bill is a legal 
claim against the Highway Patrol. 

"(2) Drivers licenses are issued to 
counties and a county account is 
opened charging the county with the 
licenses issued. As they remit their 
money to the state treasurer cover­
ing the sale of drivers licenses, it is 
placed to the credit of the Highway 
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