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printed and published out of the coun
ty but all of the other issues had been 
printed and published in the county; 
where one or two issues had been 
missed entirely but all other issues 
had been actually printed and pub
lished in the county; where one issue 
in one week was missed but two is
sues were printed and published the 
following week. 

In view of the language used by our 
court in Tipton v. Mitchell, supra, we 
are satisfied that any substantial de
viation from the requirements of the 
statute would not be approved by our 
court. Failure to print and publish 
for eight weeks or two months, the 
regular issues of the paper, is, in our 
opinion, a material deviation from the 
requirements of the statute. It is 
therefore our opinion that the Baker 
Journal was not a competent bidder 
for the county printing on December 
30, 1935. 

Our opinion is supported by State 
v. Board of County Commissioners, 
supra. The point there decided was 
the eligibility of the "Searchlight" of 
Hardin, to bid for the county printing 
of Big Horn County. This paper was 
moved from Billings in January, 1925. 
In moving, some 'casting was lost and 
from January 21, 1925, to June 3, 
1925, the paper was printed at Bill
ings, in an adjoining county, although 
all editorial matter and copy was 
written at the Searchlight office at 
Hardin. A small 9x12 supplement 
was also printed at Hardin and circu
lated with each weekly issue of the 
paper. From June 3, 1925 to March 
2, 1926 (nine months) all printing 
and publishing was done at Hardin. 
Clearly, the Searchlight was not a 
mushroom growth or a fly-by-night 
newspaper since it had actually been 
printed and published in Billings be
fore it was moved to Hardin and it 
had been moved to Hardin sixteen 
months before it submitted bids for 
the county printing, but after a re
view of 'the cases, including the Le
Favor case in California, relied upon 
by the Baker Journal, the court said: 
"It follows that the Searchlight met 
the requirements of the statute only 
from June 10, 1925, to March 2, 1926, 
or less than one year, and was there
fore not eligible to contract with the 

commissioners for the county print
ing." 

There is nothing in the court's opin
ion indicating that its decision would 
be otherwise in the case of compliance 
with the statute for only ten months. 

See also Stange v. Esval et aI., 
supra, where the court held that a 
newspaper which was printed and 
published for seven months only, was 
not eligible to bid or contract for the 
county printing. 

It may seem unjust that a news
paper, having met with such an un
fortunate disaster, should be required 
to suffer further by not being per
mitted to bid or contract for the coun
ty printing but the responsibility must 
rest with the law making branch of 
the government and not with the 
courts. Th remedy is to amend the 
law and not nullification. 

Opinion No. 232. 

Governor-Referendum Petitions
Proclamations-Secretary of State. 

HELD: Where the Secretary of 
State certifies that. a referendum pe
tition contains signatures of 5%, but 
does not contain signatures of 15% of 
the legal voters of the State, the Gov
ernor's proclamation should not de
clare the act inoperative. 

January 18, 1936. 
Hon. Elmer Holt 
Governor of Montana 
The Capitol 

You have asked my OpInlOn con
cerning the legal action you should 
take with reference to the certificate 
of the Secretary of State dated Jan
uary 7, 1936, relative to a referendum 
petition requesting that Chapter 179, 
Laws of 1935, be referred to the vote 
of the people. 

Since the certificate of the Secre
tary of State recites that the refer
endum petition contains the signa
tures of 5% of the legal voters of 
Montana in accordance with the pro
visions of Section 1, Article V of the 
Montana constitution, and such Act 
is one which may be referred to the 
voters of the State for their approval 
or rejection, it is my opinion that you 
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should issue your proclaPlation, an
nouncing that such petition has been 
filed, with a brief statement of its 
tenor and effect, and publish the same, 
all as provided by Section 102, Revised 
Codes. 

Since the certificate of the Sec
retary of State recites that said ref
erendum petition does not contain the 
signatures of 15% of the legal voters 
of a majority of the whole number 
of the counties of the State of Mon
tana, based upon the whole number 
of votes cast for Governor at the last 
preceding regular election, and since 
such number is required by said con
stitutional provision in order to sus
pend the operation of said Act, it is 
my opinion that you should not issue 
your proclamation declaring the Act 
inoperative. 

(Note: Cost of publication against 
county. See Vol. 4, Opinions of At
torney General, p. 274; Vol. 6, p. 437.) 

Opinion No. 233. 

Offices and Officers-Time for Per
formance of Official Act-Taxation
Tax Deed Lands, Sale of-Appraise-

ment-County Commissioners. 

HELD: i. Rules regarding the time 
within which a public officer must 
perform statutory duties are set forth. 

2. The provisions of Section 1 of 
Chapter 65, L. 1933, regarding time 
for appraisement of tax deed lands 
before sale, are directory and not 
mandatory; and a substantial compli
ance therewith in other respects, after 
lapse of the 90 day period, is suf
ficient. 

January 24, 1936. 
Board of County Commissioners 
Yellowstone County 
Billings, Montana 

You have requested our opinion 
upon the scope and effect of Section 
1 of Chapter 65, Laws of 1933. It 
appears that your Board did not and 
could not complete the appraisement 
of lands conveyed to Yellowstone 
county by tax deeds prior to the pas
sage and approval of the Act until 
July 31, 1933. On that day the order 
for the sale of said lands was m:lde 

and the direction for notice of such 
sale given. Thereafter, on tlle day 
designated and after notice, some or 
all of such lands were sold at public 
auction at the front of the courthouse. 
The question to be determined, then, 
is this: Were the proceedings of the 
Board valid in view of the provisions 
of Section 1 of Chapter 65? 

Section 1 reads as follows: 

"Whenever the county shall ac
quire any land by tax deed, it shall 
be the duty of the Board of County 
Commissioners, within six months 
after acquiring title, to make and 
enter an order for the sale of such 
lands at public auction at the front 
door of the court house, provided, 
however, that thirty days' notice of 
such sale shall be given by publica
tion in a newspaper printed in the 
county, such notice to be published 
once a week for three successive 
weeks, and by posting notice of such 
sale in at least three public places 
in the county. Notice posted and pub
lished shall be signed by the County 
Clerk and one notice may include 
a list of all lands to be offered for 
sale at one time. It shall describe 
the lands to be sold, the appraised 
value of same and ·the time and place 
of sale, and no sale shall be made 
for a price less than the fair market 
value thereof, as determined and 
fixed by the Board of County Com
missioners prior to making the order 
of sale, which value shall be stated 
in the notice of sale. And it shall be 
the duty of the Board of County 
Commissioners to so appraise, order 
and advertise for sale all lands here
tofore conveyed to the county by tax 
deeds within ninety days from and 
after this Act takes effect. 

"In the event any of said lands are 
not sold at such public sale, the 
County Commissioners may at any 
time either again appraise, advertise 
and offer the same at public auc
tion or sell the same at private sale 
at the best price obtainable, but at 
not less than ninety per cent of the 
last appraised value, and on such 
terms as may be agreed upon, pro
vided the rate of interest on deferred 
payments shall not exceed four per 
cent per annum, and provided fur
ther that the terms other than price, 
as to each class of land, grazing, 
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