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discretion as to time nor did the court 
hold the argument of the county in
valid although it might have done so. 
The court, assuming rather that this 
was a valid argument, said the "rec
ord" before it did not disclose the 
time for which the call for bids was 
made. 

We believe the construction we have 
placed upon the statute is in line with 
the intention of the legislature and is 
in the interest of the public welfare 
since it permits greater competition 
in county printing. This. we believe, 
is the purpose of the law. This ir,
terpretation gives effect to the sound 
and wholesome policy of requiring 
public officers to submit contracts 
for competitive bidding whenever it 
is possible to do so. It is reasonable 
to suppose, too, that the legislature, 
in requiring a newspaper to be printed 
and published at least one year con
tinuously in the county before being 
eligible to bid, thus wisely securing 
the employment of local labor (State 
v. Board of County Commissioners, 
77 Mont. 316, 250 Pac. 606), intended 
that where good judgment and public 
policy require it, the county commis
sioners :;;hould have power to fix the 
time of the contract so that it would 
not extend unreasonably beyond the 
period of ineligibility of a legitimately 
competitive newspaper. 

It is conceivable, of course, that up
on bidding for a shorter term, particu
larly where there is no competition, 
a newspaper might charge a great 
price. This possible disadvantage, 
however, is offset by the advantage of 
having actual competition at an ear
lier date in the future. It is within 
the discretion of the commissioners 
to determine which course would be 
the more advantageous to the county 
to pursue. In arriving at our conclu
sion in regard to the law, we must not 
be understood as expressing an opin
ion as to the wisdom of the action 
of the board as that is not a question 
within our province to determine. We 
are concerned only with the question 
of power vested in the county com
missioners. 

For the foregoing reasons, it is my 
opinion that the board of county com
missioners has the right to fix the 
period of the printing contract for 
such time, not over two years, which 

the board deems for the best interests 
of the county and that it cannot be 
compelled, in a mandamus action, 
against its better judgment and will. 
to let a contract for the maximum of 
two years. 

Opinion No. 228. 

Banks and Banking-Directors, Qual
ifications of-Shares, Defined. 

HELD: Any stockholder, owning in 
his own right shares of stock in a 
bank, either common or preferred, in 
the amount specified by statute, is 
eligible for election as director of a 
bank. 

January 9, 1936. 
Hon. Frank H. Johnson 
Superintendent of Banks 
The Capitol 

You have submitted the following: 

"Under Sections 10 and 11 of the 
Bank Law, it provides that a director 
must own in his own right shares of 
stock to the par value of at least 
$1,000. Such stock shall not be 
hypothecated nor pledged. We are 
being asked if a director can qualify 
holding only preferred stock and 
not owning any common stock. 
The annual meeting of Montana 
State Banks will be held on Janu
ary 14, and they are asking for this 
information in connection with this 
meeting date." . 

As the law now stands (Sections 10 
and 11. Chapter 89. Laws of 1927), 
a stockholder in a bank is eligible 
for election as director of the bank 
if he owns "in his own right shares 
of the par value of at least $1,000." 
It will be noted that the word 
"shares" is not qualified. It is true 
that when this law was enacted, Sec
tion 8 Id., provided: "No bank shall 
have preferred stock." Chapter 15. 
Laws of 1933-34, however, expressly 
authorized the issuance of preferred 
'stock by banks. Since Sections 10 
and 11, supra, were not amended and 
no limitation was placed upon the 
word "shares," and since no ineligi
bility is attached by statute to the 
holding of preferred stock, I am of 
the opinion that any stockholder, 

cu1046
Text Box

cu1046
Text Box



OPINIONS OF THE ATTORNEY GENERAL 233 

owning in his own right shares of 
stock in a bank, either common or 
preferred, in the amount specified by 
statute, is eligible for election as di
rector of a bank. 

Opinion No. 225. 

Corporations--Corporation Licenses
Tax Returns-Photostatic Copies
Certified Copies-State Board of 
Equalization-Public Records Defined 
-Public Writings Defined-Governor. 

HELD: Corporation license tax re
turns are and remain private writings 
until the Governor shall make a 
blanket order to the effect that they 
are public records. In the absence 
thereof a private individual is not en
titled to inspect, to take photostatic 
copies of, or to receive certified copies 
of anyone corporation's license tax 
return. 

January 9, 1936. 
Hon. Elmer Holt 
Governor of Montana 
The Capitol 

You have asked us to define your 
powers in the matter of allowing one 
Joe L. Clark to make photostatic 
copies or, in lieu thereof, to obtain 
certified copies of the corporation li
cense tax returns of the Castile Land 
Company for the years 1924 to 1934, 
inclusive. 

If these returns be public records 
or public writings then Sections 455, 
10542 and 10543, Revised Codes 1921 
are applicable. (Whalen v. Superio~ 
Court, 46 Pac. 468; Harrison v. Pow
ers, 127 Pac. 818; Coldwell v. Board 
of Public Works, 202 Pac. 879; Find
ley v. Industrial Accident Commission 
241 Pac. 912; State v. Grace, 5 Pac: 
(2d) 301; Fox West Coast Theatre v. 
Industrial Commission, 7 Pac. (2d) 
582; State v. Keller, 21 Pac. (2d) 
807. ) These sections read as follows: 

"Section 455. The public records 
and other matters in the office of 
any officer are at all times, during 
office hours, open to the inspection 
of any person. In cases of attach
ment, the clerk of the court with 
whom the complaint is filed must 
not make public the fact of the filing 
of the complaint, or the issuing of 

such attachment, until after the fil
ing of return of service of attach
ment. 

"Section 10542. Every citizen has 
a right to inspect and td.ke a copy of 
any public writings of this state, ex
cept as otherwise expressly provided 
by statute. 

"Section 10543. Every ilublic of
ficer having the custody of !>. public 
writing, which a citizen has a right 
to inspect, is bound to give him, on 
demand, a certified copy of it, on 
payment of the legal fees therefor, 
and such copy is admissible as evi
dence in like cases and with like ef
fect as the original writing." 

But are the returns in question pub
lic records or public writings as de
fined by law? "Public records" and 
"public writings" mean the same 
thing. They are interchangeable 
terms and convey the same idea. 
(Steiner v. McMillan, 59 Mont. 30; 
Evans v. District Court, 293 Pac. 323; 
53 C. J. 604.) Public writings are the 
written· acts or records of the acts 
of the sovereign authority, of official 
bodies and tribunals, and of public 
officers, legislative, judicial, and ex
ecutive, whether of this state, of the 
United States, of a sister state, or of 
a foreign country, and are also pub
lic records, kept in this state, of pri
vate writings. (Sec. 10540, R. C. M. 
1921.) They are divided into four 
classes: (1) laws; (2) judicial records; 
(3) other official documents, and (4) 
public records, kept in this state, of 
private writings. (Sec. 10544, R. C. 
M. 1921.) Section 2299, Revised 
Codes 1921, as amended by Section 1 
of Chapter 146, Laws of 1923, re
quires every corporation subject to 
the corporation license tax to file with 
the State Board of Equalization a 
sworn return of its net annual in
come. Section 2300, as amended by 
Section 2 of Chapter 146, Laws of 
1923, then requires the board to ex
amine each return and to assess the 
amount of the tax due from each 
corporation. Section 2302, as amend
ed by Section 3 of Chapter 146, Laws 
of 1923, provides: "When the as
sessment shall be made as provided 
in this act, the returns, together with 
any corrections thereof which may 
have been made by the State Board 
of Equalization, shall be filed in the 
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