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stitute the appropriations for the 
county for the fiscal year intended to 
be covered thereby, and the county 
commissioners, and every other county 
official, shall be limited in the making 
of expenditures or incurring of liabili
ties to the amount of such detailed ap
propriations and classifications, re
spectively; '" '" * ." 

This section also provides that lia
bilities incurred in excess of the budg
et detailed appropriations shall not 
be a liability of the county but that 
the official shall be liable therefor 
personally and upon his official bond. 
It provides further that any county 
commissioner approving any claim in 
excess of any such budget appropria
tion shall forfeit to the county four
fold the amount of such claim. (See 
the last paragraph of said Section 
5.) In view of the foregoing, I can
not advise you to sign the enclosed 
agreement. 

Should there be an emergency re
quiring the purchase of this motor 
patrol, the commissioners may pro
ceed as provided by Section 6 of said 
chapter. 

Opinion No. 218. 

Taxation-Assessment, Errors In
Corrections--County Commission

ers--County Assessor. 

HELD: It appearing that an error 
was made in an assessment for taxes, 
the board of county commissioners 
may order a correction of the records 
so as to show the correct tax due. 

December 26, 1935. 
Mr. Homer A. Hoover 
County Attorney 
Circle, Montana 

You have asked my opinion as to 
whether the Board of County Com
missioners have power to refund 
taxes paid where it appears that a 
taxpayer made a mistake in filling 
out the assessment sheet for 1934 and 
listed his personal property as worth 
$5,000 instead of $500, the true value 
thereof. As a result, the taxes for 
that year are $237.18, whereas they 
should have been $74.80. You advise 
that the taxpayer did not make ap
plication to the Board of Equaliza-

tion for a reduction in valuation, and 
that he has not paid the taxes under 
protest. The tax is now delinquent, 
and the taxpayer has offered to pay 
the sum of $74.80. 

Through an inadvertent error a tax
payer will be required to pay ten 
times the tax he should rightfully 
pay. It must be conceded that if it 
can be avoided, a taxpayer should 
not be required to pay such an un
just tax. Can such an obvious mis
take be corrected? 

Payment under protest, followed 
by an action to recover as provided 
by Section 2269, amended by Chapter 
142, Laws of 1925, is not an available 
remedy in the circumstances for the 
reason (1) that delinquent taxes may 
not be paid under protest, and (2) 
the levy is not unlawful. (See our 
opinion to Oscar C. Hauge, dated May 
15, 1935, Vol. 16, Report and Official 
Opinions of the Attorney General, No. 
102.) 

Section 2222, Revised Codes 1921, 
provides: "Any taxes, per centum, 
and costs paid more than once or 
erroneously or illegally collected, may, 
by order of the board of county com
.missioners, be refunded by the coun
ty treasurer, * * *." 

Since the tax has not been paid, of 
course, nothing can be refunded. This 
office, however, has held that since 
it is the duty of the county commis
sioners to refund taxes illegally col
lected, they must necessarily have 
the power to order the cancellation 
of illegal assessments at any time, as 
there would be no purpose or equity 
in collecting illegal taxes and then or
dering a refund as provided by said 
Section 2222. (See our opinion to 
Bertha Lorentz, County Auditor, 
Great Falls, May 20, 1933, Vol. 15, 
Report and Official Opinions of the 
Attorney General, No. 214, and our 
opinion to H. H. Longenecker, March 
23, 1935, Vol. 16, Report and Official 
Opinions of the Attorney General, No. 
66.) 

The question arises whether the tax
payer should not have applied to the 
courrty commissioners sitting as a 
Board of Equalization and have had 
the valuation corrected and, having 
failed to do so, whether the Board of 
County Commissioners, as such, may 
make the correction. It is true, the 
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board of equalization meets to equal
ize the assessment of property (Sec
tion 2113, R. C.), and it sits for a 
limited time for this purpose. While 
the board of equalization has the 
broad power to equalize assessments, 
special power, however, has been giv
en to the board of county commission
ers by Section 2222 to correct errors 
in taxation by ordering a refund of 
taxes paid. Such special power given 
to the board of county commission
ers is not dependent upon the general 
powers given to the board of equali
zation, and it may be exercised at 
any time. If the board may correct 
errors in taxation by a refund, I see 
no good reason why it may not make 
such correction in the first instance 
as would make the refund unneces
sary. 

I am, therefore, of the opinion that 
the board of county commissioners 
may order a correction of the records 
so as to show the correct tax due, it 
appearing that an error was made in 
the assessment. 

Opinion No. 219. 

Livestock-Brands-Husband and 
Wife-Livestock Commission. 

HELD: Neither the Livestock Com
mission nor the secretary thereof has 
jurisdiction to adjudicate a husband's 
rights to a wife's livestock brand and 
to transfer the br:and to him. 

December 26, 1935. 
Mr. Paul Raftery 
Secretary, Livestock Commission 
The Capitol 

You have submitted the question 
whether your office has authority to 
transfer the livestock brand of a wife 
to her husband, upon the affidavit of 
the latter reciting that the wife de
serted him in 1932; that he does not 
know her whereabouts; his belief that 
she will never appear again or be 
known of and that it is necessary to 
dispose of the horses and cattle bear
ing her brand. 

In this state a married woman may 
owl). separate property in her own 
name and may even transfer or con
vey her property without the consent 

of her husband. (Section 5792, R. C. 
M. 1921.) A livestock brand is prop
erty. It can be transferred only by 
act of the owner or upon order of a 
court of competent jurisdiction. While 
a surviving husband may have certain 
rights to the property of the wife 
upon her death, until that event oc
curs, he has no more right to her 
property than he has to the property 
of any other person. 

We do not decide whether the hus
band in the circumstances has any 
other remedy or relief as it is not 
in our province to do so. It is my 
opinion that neither the Livestock 
Commission nor the secretary there
of has jurisdiction to adjudicate the 
husband's rights to this property and 
to transfer the brand to him. Public 
officers have only such power and au
thority as is vested in them by law. 
I find no statutory or legal authority 
empowering the secretary of the 
Livestock Commission to make the 
transfer requested. 

Opinion No. 220. 

Motor Vehicles-Licenses-Dealers
Non-Resident Dealers-Interstate 

Commerce. 

HELD: A non-resident automobile 
dealer cannot be required to pay a 
dealer's license before being permitted 
to solicit business from residents of 
Montana. 

December 27, 1935 
Mr. A. B. Middleton 
Registrar of Motor Vehicles 
Deer Lodge, Montana 

You have submitted the following: 

"Can a person, firm or corpora
tion who are residents of a foreign 
state enter this state, either them
selves or by an agent, to solicit busi
ness from the residents of Montana 
for the purchase of automobiles 
which would be delivered to the resi
dents of this state? The picture is 
as follows: 

"A party living in Williston, 
North Dakota, which is some thirty 
odd miles from the Montana line, 
has been and is intending to again 
operate in 1936 as an automobile 
dealer in this state but retains his 

cu1046
Text Box

cu1046
Text Box




