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and in the absence of any showing 
to the contrary we cannot presume 
that he has incurred unnecessary ex­
pense." (p. 370.) 

The court quoted with approval 
Pinal County v. Nichols, 20 Ariz. 
243, 179 Pac. 650: "It is not to be 
assumed that the county attorney will 
incur unnecessary expense, or that 
he will act recklessly or with indif­
ference to the financial interests of 
the county. It is to be presumed 
that he, like all other public officers, 
will properly and conscientiously dis­
charge his official duties, and, as the 
board * * * is charged with the duty 
of supervising all expenditures in­
curred by him, and rejecting payment 
of those which are illegal or unwar­
ranted, it seems that there is but 
little danger that the county treas­
uries will be raided or looted." 

Our statute provides that the pro­
ceedings may be commenced by the 
filing by any person of a complaint in 
writing to the District Court. (Sec­
tion 12267, R. C. M. 1921.) "The 
County Attorney, on being notified of 
the facts, must prosecute the matter 
in behalf of the complainant." (Sec­
tion 12271, id.) By express provision 
of the statute, it is made the duty of 
the County Attorney to prosecute the 
matter in the name of the State of 
Montana in behalf of the complainant. 
The duty to prosecute necessarily 
means to a final determination. If 
any errors were made by the trial 
court, they should be corrE-cted bv the 
Supreme Court in order that justice 
may be done. Naturally. the judg­
ment of the County Attorney, who is 
trained in the law, rather than the 
judgment of the Board of County 
Commissioners, must be relied upon 
concerning all legal matters pertain­
ing to the prosecution of the case. 
The statute fixes his duty, and it is 
not for the Board of County Commis­
sioners to say when such duty ends. 

It is, therefore, my opinion that it 
is the duty of the County Attorney 
not only to prosecute bastardy cases, 
but to prosecute them to a final de­
termination if errors were made by 
the trial court, in order that justice 
may be done, and that he has the 
power and authority to bind the coun­
ty for all expenses necessary to the 
proper discharge of such duty. 

Opinion No. 217. 

County Commissioners-Highways­
Motor Patrol or Maintainer 

-Budget. 

HELD: In view of the prOVisions 
of the Budget Act, an agreement to 
purchase a motor patrol or maintain­
er, to be paid for out of the next 
budget may be illegal. 

December 26, 1935. 
Mr. Halder M. Hansen 
County Clerk and Recorder 
Fort Benton, Montana 

You have submitted the question 
whether the county commissioners 
may enter into a contract to purchase 
a motor patrol or maintainer for the 
sum of $5,000, where the seller separ­
ately agrees as follows: "In consider­
ation of the signing of the aforesaid 
agreement and the purchase of the 
said motor patrol, it is hereby mu­
tually agreed between the said ma­
chinery company and the county a­
foresaid that in the event the said 
county is unable to pay the above 
stated balance due on said contract 
on June 30, 1936, the said company 
agrees to waive its right to take pos­
session of said machinery for the pe­
riod of thirty (30) (jays thereafter, 
and during said thirty (30) days to 
permit said county to comply with the 
provisions of its County Road Budg­
et." 

While it is not so stated, I assume 
from the foregoing that the present 
budget does not provide for the pur­
chase of this item and that it will be 
necessary to budget for it next year 
in order to pay the balance of the 
purchase price after applying the pro­
ceeds of the sale of a second-hand 
engine amounting to $500. 

It seems to be the express purpose 
of the county budget law (Chapter 
148, Laws of 1929) to not only limit 
the making of expenditures but the 
incurring of liabilities to the amount 
of the detailed appropriations as con­
tained in the budget. Section 5 pro­
vides: "The esti!11ates of expendi­
tures, itemized and classified as re­
quired in Section 2 hereof, and as fi­
nally fixed and adopted by said board 
of county commissioners, shall con-
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stitute the appropriations for the 
county for the fiscal year intended to 
be covered thereby, and the county 
commissioners, and every other county 
official, shall be limited in the making 
of expenditures or incurring of liabili­
ties to the amount of such detailed ap­
propriations and classifications, re­
spectively; '" '" * ." 

This section also provides that lia­
bilities incurred in excess of the budg­
et detailed appropriations shall not 
be a liability of the county but that 
the official shall be liable therefor 
personally and upon his official bond. 
It provides further that any county 
commissioner approving any claim in 
excess of any such budget appropria­
tion shall forfeit to the county four­
fold the amount of such claim. (See 
the last paragraph of said Section 
5.) In view of the foregoing, I can­
not advise you to sign the enclosed 
agreement. 

Should there be an emergency re­
quiring the purchase of this motor 
patrol, the commissioners may pro­
ceed as provided by Section 6 of said 
chapter. 

Opinion No. 218. 

Taxation-Assessment, Errors In­
Corrections--County Commission­

ers--County Assessor. 

HELD: It appearing that an error 
was made in an assessment for taxes, 
the board of county commissioners 
may order a correction of the records 
so as to show the correct tax due. 

December 26, 1935. 
Mr. Homer A. Hoover 
County Attorney 
Circle, Montana 

You have asked my opinion as to 
whether the Board of County Com­
missioners have power to refund 
taxes paid where it appears that a 
taxpayer made a mistake in filling 
out the assessment sheet for 1934 and 
listed his personal property as worth 
$5,000 instead of $500, the true value 
thereof. As a result, the taxes for 
that year are $237.18, whereas they 
should have been $74.80. You advise 
that the taxpayer did not make ap­
plication to the Board of Equaliza-

tion for a reduction in valuation, and 
that he has not paid the taxes under 
protest. The tax is now delinquent, 
and the taxpayer has offered to pay 
the sum of $74.80. 

Through an inadvertent error a tax­
payer will be required to pay ten 
times the tax he should rightfully 
pay. It must be conceded that if it 
can be avoided, a taxpayer should 
not be required to pay such an un­
just tax. Can such an obvious mis­
take be corrected? 

Payment under protest, followed 
by an action to recover as provided 
by Section 2269, amended by Chapter 
142, Laws of 1925, is not an available 
remedy in the circumstances for the 
reason (1) that delinquent taxes may 
not be paid under protest, and (2) 
the levy is not unlawful. (See our 
opinion to Oscar C. Hauge, dated May 
15, 1935, Vol. 16, Report and Official 
Opinions of the Attorney General, No. 
102.) 

Section 2222, Revised Codes 1921, 
provides: "Any taxes, per centum, 
and costs paid more than once or 
erroneously or illegally collected, may, 
by order of the board of county com­
.missioners, be refunded by the coun­
ty treasurer, * * *." 

Since the tax has not been paid, of 
course, nothing can be refunded. This 
office, however, has held that since 
it is the duty of the county commis­
sioners to refund taxes illegally col­
lected, they must necessarily have 
the power to order the cancellation 
of illegal assessments at any time, as 
there would be no purpose or equity 
in collecting illegal taxes and then or­
dering a refund as provided by said 
Section 2222. (See our opinion to 
Bertha Lorentz, County Auditor, 
Great Falls, May 20, 1933, Vol. 15, 
Report and Official Opinions of the 
Attorney General, No. 214, and our 
opinion to H. H. Longenecker, March 
23, 1935, Vol. 16, Report and Official 
Opinions of the Attorney General, No. 
66.) 

The question arises whether the tax­
payer should not have applied to the 
courrty commissioners sitting as a 
Board of Equalization and have had 
the valuation corrected and, having 
failed to do so, whether the Board of 
County Commissioners, as such, may 
make the correction. It is true, the 
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