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under and by virtue of Section 1622, 
Revised Codes, as amended by Chap
ter 128, Laws of 1925, for you state 
he has charge of Powell county roads. 
This section, in prescribing powers 
and duties of County Commissioners 
respecting highways, provided that 
they may, in their discretion, employ 
a competent road builder who shall 
be paid for his services not to exceed 
$8.00 per day, and his actual expenses, 
and who shall serve during the pleas
ure of the Board. 

This office has held that where a 
school board fails to discharge its 
duty to notify a teacher that her serv
ices shall no longer be required, with 
the result that the teacher, who is a 
wife of a member of the board, is re
elected, the Nepotism Act was .vio-

• lated. In that case, however, it will 
be observed that there is a positive 
duty imposed by statute upon the 
Board to give notice to a teacher be
fore a certain date in order to pre
vent a new contract with the Board, 
which is forbidden by the Nepotism 
Act. 

While the present Board of County 
Commissioners of Powell county may 
have the power to terminate the old 
contract made by the former Board, 
in the absence of a statute requiring 
it, I seriously question that there is 
a legal duty to do so. I am, therefore, 
inclined to agree with the conclusion 
you have reached that there has not 
been a violation of the Nepotism Act. 

Opinion No. 205. 

Taxation-Delinquent Taxes, Pay
ment of-Deed May Not Be Ac

cepted in Payment-Counties. 

HELD: A county may not accept 
from the taxpayer a deed to real es
tate in payment of taxes which are 
a lien thereon. 

December 4, 1935. 
Mr. Fred C. Gabriel 
County Attorney 
Malta, Montana 

You have submitted for my ap
proval a copy of your opinion to your 
county treasurer, dated November 29, 
1935. No facts are presented. The 
general question we are asked to pass 

on is whether a county may accept 
from a taxpayer a deed to real estate 
in payment of the taxes which are a 
lien thereon. I am unable to agree 
with your opinion that this may be 
done for the following reasons: 

1. Our statutes and constitution do 
not authorize it. The methods of col
lecting taxes are fixed by statute. 
These methods are exclusive. In State 
v. Nicholson, 74 Mont. 346, 240 Pac. 
837, it was said: "It is the general rule 
that, when the statute which creates 
the tax provides a special remedy for 
its collection, that remedy is exclu
sive." (Citing cases.) See also 61 C. 
J., p. 1043, Sec. 1358, and p. 1010, Sec. 
1290. 

2. Neither our constitution nor stat
utes authorize the county treasurer, 
or the county commissioners, to re
ceive payment of taxes by acc.epting 
a deed to real estate. County officers, 
of course, have only such powers as 
are g-ranted to them by statute or the 
constitution. The county treasurer is 
not permitted to accept anything ex
cept money in payment of taxes. See 
our opinion to Assistant State Ex
aminer Hawkins, June 24, 1933, and 
to County Attorney Brower, May 25, 
1933, Vol. 15, Report and Official 
Opinions of the Attorney General, 
Nos. 252 and 221. 

3. Article V, Section 39 of the state 
constitution provides that: "No ob
ligation or liability of any person * * * 
held or owned by the State or any 
municipal corporation * ,. * shall ever 
be exchanged * ,. * nor shall such 
liability or obligation be extinguished 
except by the payment thereof into 
the proper treasury." In accepting 
the land the county would in effect 
exchange the obligation or liability of 
the taxpayer due to it for the real 
estate in violation of the constitution
al provision. That taxes are an obli
gation or a liability within the mean
ing of this constitutional provision 
has been repeatedly held by our Su
preme Court. See State ex reI. Du
Fresne v. Leslie et aI, 100 Mont. 449; 
Kain v. Fischl, 94 Mont. 92, 20 Pac. 
(2d) 1067; Sanderson v. Bateman, 78 
Mont. 235, 253 Pac. 1100; County 
Commissioners v. story, 26 Mont. 517, 
69 Pac. 56. 

4. Since the county is not author
ized to purchase real estate, excepting 
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for purposes permitted by statute, a 
question as to its good title might 
be raised. 

5. By taking deed from a taxpayer 
in payment of taxes the county would 
take title subject to all encumbrances, 
if any, against it instead of taking 
a title free and clear of all encum
brances, as in case of tax deed. Sec
tion 2215, R. C. M. 1921, as amended 
by Chapter 85, Laws of 1927. 

6. Section 2209, R. C. M. 1921, as 
amended by Chapter 92, Laws of 1927 
and Chapter 156, Laws of 1929, pro
vides that the owner of property sold 
for taxes shall have 30 days notice 
of application for tax deed. A question 
may be raised as to whether such 
notice may be waived. 

While from a practical view point, 
it might seem that in some cases at 
least the same result can be obtained 
by taking a deed from the owner as 
would be accomplished by taking a 
tax deed, in view of the absence of 
statute authorizing it, and questions 
of doubt which might be raised 
against the title, we feel that it is 
not safe to do so, and that such prac
tice should not be encouraged. 

Opinion No. 206. 

Taxation-Delinquent Taxes-Penalty 
and Interest, Refund of. 

HELD: Ch~pter 88, Laws of 1935, 
applies only to redemptions from tax 
sales. Penalty and interest may not 
be refunded where a portion of the 
delinquent taxes, together with pen
alty and interest, were voluntarily 
paid, but without effecting a redemp
tion, during the time the Act was in 
force. 

December 4, 1935. 
Mr. Eugene L. Murphy 
County Attorney 
Choteau, Montana 

You have submitted the following: 

"Mrs. Harry Thompson, residing 
in this county, had about eight years 
delinquent taxes upon her property. 
On last March 12, after the passage 
of the above law, she paid the 
1926 delinquent taxes amounting to 
$193.15. Of this amount there was 

$94.78 in penalty and interest. There 
is still due in delinquent taxes the 
amount of $460.00 which Mrs. 
Thompson intends to pay today. The 
above $193.15 was paid without pro
test. 

"The question now is whether Mrs. 
Thompson be allowed a refund of the 
penalty and interest which she paid 
when she redeemed the 1926 taxes. 
The law provides that the redemp
tion must be made before December 
1, 1935, which has been done by Mrs. 
Thompson, although the payments 
were made in two installments." 

Chapter 88, Laws of 1935, permits 
a taxpayer to redeem real estate by 
the payment of the original delinquent 
tax without penalty and interest. The 
redemption is from the sale. By pay
ing the subsequent tax for the year' 
1926, the taxpayer in question did not 
redeem the real estate from the sale 
thereof, and, therefore, did not com
ply with the provisions of said Chap
ter 88. Since this payment was made 
voluntarily prior to the redemption 
later made, the payment of penalty 
and interest, in my opinion, could not 
be legally refunded. 

Such taxes were not paid erroneous
ly or illegally within the meaning of 
Section 2222, R. C. M. 1921, so as to 
authorize the County Commissioners 
to order a refund thereof. There was 
no error or illegality in the tax or 
the penalty or interest. Furthermore, 
the taxpayer could not have paid such 
taxes under protest as delinquent 
taxes are not payable under protest 
by the provisions of Section 2269, R. 
C. M. 1921, as amended by Chapter 
142, Laws of 1925. Moreover, no unlaw
ful levy is claimed and this also is 
a prerequisite for payment under pro
test. 

Opinion No. 207. 

Taxation-Delinquent Taxes-Penalty 
and Interest, Refund of-Install

ment Payment Contracts
County Commissioners. 

HELD: The county commissioners 
cannot refund penalty and interest to 
a taxpayer who was induced by a void 
law to voluntarily pay delinquent 
taxes, penalty and interest for 1933-
34, concerning which there was no 
error or illegality, in order to take 
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