
210 OPINIONS OF THE ATTORNEY GENERAL 

1935, from any tax sale of his real 
property to the county when the coun
ty has not assigned its interest 
acquired by such sale. 

November 22, 1935. 
Mr. Eugene L. Murphy 
County Attorney 
Choteau, Montana 

You have submitted the following: 

"Chapter 88, Laws of 1935, pro
vides for redemption of property sold 
for taxes without the payment of 
penalty or interest where there has 
been no assignment. The County 
Treasurer wishes to know if a person 
can redeem without paying penalty 
and interest where there has been an 
assignment but the property has 
been resold for other delinquent 
taxes. There was no tax deed issued 
on the previous assignment." 

In other words, your question put 
the following facts: A is the owner 
of real property which was sold to 
the county for delinquent taxes. The 
tax sale certificate for such sale 
was issued to the county. The 
county subsequently assigned its 
rights to B, as provided by Section 
2207, R. C. M. 1921. If there were any 
subsequent taxes delinquent at the 
time of such assignment, B, of course, 
was required by said Section 2207, to 
pay them, including penalty and in
terest, at the time he acquired the 
county's interest. Thereafter, when 
the subsequent taxes became delin
quent, the property was again sold 
to the county, as it should have been, 
and the county took another tax sale 
certificate. There has been no assign
ment of the rights of the county 
acquired under the second sale. The 
question is, whether A may now re
deem from such second sale without 
payment of interest and penalty. 

It is my opinion that he may do 
so; that by paying the original tax 
without interest and penalty, he may 
redeem from any sale of his property 
to the county when the county has 
not assigned its interest acquired by 
such sale. This is expressly provided 
by said Chapter 88. There is nothing 
in the Act to the contrary, nor indi
cating that the legislature intended 
otherwise. Section 1 thereof reads: 

"That from and after the passage and 
approval of this Act, any person hav
ing an interest in real estate hereto
fore sold for taxes to any county, or 
which has been struck off to such 
county when the property was offered 
for sale and no assignment of the cer
tificate of such sale has been made 
by the County Commissioners of the 
county making such sale, shall be per
mitted to redeem the same by paying 
the original tax due thereon, and 
without the payment of any penalty 
or interest thereon." 

This construction of the Act gives 
full scope to its application. If rea
sonably possible, it should be applied 
so as to benefit the greatest number 
of taxpayers, permitting them to re
deem on or before December 1, 1935, 
by paying the original delinquent 
taxes without interest and penalty 
and at the same time benefiting the 
state and its political subdivisions. 
That at least is the theory and pur
pose of the law. Furthermore, by 
permitting such redemption no one 
is injured. The taxes are paid 
and that is what the law was intend
ed to accomplish. A, the taxpayer, 
is benefited because he obtains a re
duction. B, who still holds the first 
tax sale certificate, is benefited be
cause his security is enhanced. The 
statute, of course, protects B on his 
tax sale certificate for all that he 
has paid, and when redemption is 
made from the first sale on which he 
holds the tax sale certificate, A will 
have to pay B in full. Both the State 
and Federal constitutions protect B 
in his rights and that is no doubt the 
reason the exception was made in the 
Act in case of "assignment of the 
certificate of sale." 

Opinion No. 202. 

Taxation-Personal Property-Tele
phone Line, Mutual, Assessment of
State Board of Equalization-County 

Assessor. 

HELD: 1. A mutual telephone line 
is properly assessable by the State 
Board of Equalization,-not by the 
county assessor. 

2. A mutual telephone line is per
sonal property and is assessable as 
such. 
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November 25, 1935. 
Mr. H. O. Vralsted 
County Attorney 
Stanford, Montana 

You have submitted the following: 

"A group of farmers residing in 
Fergus and Judith Basin counties 
owns a mutual telephone line which 
extends along the public highways 
from a point in Judith Basin County, 
across the line and into a point in 
Fergus County. It is not corporation 
owned, merely owned by the associa
tion of farmers for mutual benefit 
and not for profit. 

"Two questions have arisen for de
termination. The first is as to wheth
er such lines are to be assessed by 
the county assessor or by the State 
Board of Equalization, and second, 
whether such telephone line is real 
or personal property?" 

On the first question we cannot 
agree that the telephone line is prop
erly assessable by the county assessor 
and not by the State Board of Equali
zation. In my opinion such property 
is securely within the jurisdictiori of 
the State Board of Equalization under 
the provisions of Section 2138 et seq., 
as amended by Chapter 3, Laws of 
1923. The case of Chicago, Milwaukee 
& St. Paul Railway Co. v. Murray, 55 
Mont. 162, 174 Pac. 704, has no ap
plication and cannot be accepted as an 
authority as it involved a 1917 tax 
and the case was decided in 1918; 
whereas, Section 2138 et seq., were 
enacted in 1919. In this connection 
see also the amendment to Section 
15 of Article XII of the Montana con
stitution, page 613, Laws of 1923. Sec
tion 8 of Chapter 3, Laws of 1923, 
provides: 

"It shall be the duty of the Board 
and it shall have power and author
ity in addition to any authority under 
the present statutes: * * " 

"3. To annually assess the fran
chise, roadway, roadbeds, rails, and 
rolling stock, and all other property 
of all railroads, and the pole lines 
and rights-of-way and all other prop
erty of all telegraph and telephone 
lines, electric power and transmission 
lines, ditches, canals and flumes, and 
other similar property, constituting 
a single and continuous property op-

era ted in more than one county in 
the state, and to apportion such as
sessments to the counties in which 
such properties are located on a 
mileage basis; * * *." 

On the second question I agree with 
you that such telephone line is per
sonal property. See Butte Electric Ry. 
Co. v. Brett, 80 Mont. 12, 257 Pac. 
478, holding that poles imbedded in 
the soil and trolley wires attached to 
them for the purpose of furnishing 
motive power for the propulsion of 
street railway cars are personal prop
erty. Attention is called to the lan
guage of the court in this case 011 

pages 16-19, where certain tests and 
rules are laid down for' determining 
whether property shall be classed as 
real or personal property. In my opin
ion the property of the telephone com
pany, following the reasoning of the 
Supreme Court in that case, must be 
classed as personal property. 

Opinion No. 203. 

Taxation-Personal Property-Fed
eral Land Bank-Motor Vehicles. 

HELD: An automobile owned by 
the Federal Land Bank, and used by 
a field man in his work for the bank, 
is not subject to taxation by the state 
of Montana. 

Mr. L. D. French 
County Attorney 
Polson, Montana 

August 12, 1935. 

You have requested my opmlOn as 
to whether the state may tax an au
tomobile owned by the Federal Land 
Bank and used by a field man in his 
work for the bank. 

The law with regard to the power 
of the state to tax an agency of the 
Federal government is stated in 61 
C. J. 371, Section 370, as follows: "It 
is not within the power of a state, 
unless by congressional consent, to lay 
any tax on the instruments, means, or 
agencies provided or selected by the 
United States Government to enable 
it to carry into execution its legiti
mate powers and functions." See also 
cases cited in footnotes 47 and 48, in
cluding Midnorthern Oil Co. v. Walk
er, 45 S. Ct. 440, 268 U. S. 45, 69 L. 
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