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It is therefore my opinion that the 
place you have described should be 
classed as a moving picture show and 
theater and be required to pay only 
the license of $100 per annum as a 
tl1eater, in addition to the motion pic­
ture license of $25 per annum. 
NOTE: See Vol. 2, Official Opinions, 

page 267; and Vol. 4, p. 496. 

Opinion No. 19. 

Grain Elevators-Warehousemen 
-Landlord and Tenant-State 

Department of Agriculture 
-Courts. 

HELD: It is the duty of the courts, 
not the Department of Agriculture, to 
determine controversies between grain 
elevators, land owners and tenants. 

January 4, 1935. 
Mrs. Toilie Morris 
Chief, Division of Grain 

Standards and Marketing 
The Capitol 

You have submitted the following 
facts: A tenant renting land on shares 
raised 906 bushels of grain and hauled 
665 bushels to the elevator, retaining 
241 bushels, as he says, for seed. The 
elevator delivered 152-50 bushels to 
the land owner, who claims to be en­
titled to one-fourth of the crop, ac­
cording to the lease agreement. 

It appears that the elevator "had 
some knowledge of the lease agree­
ment but it is not clear how much 
knowledge the elevator actually had. 
The tenant admits withholding the 
241 bushels for seed and has acknowl­
edged his responsibility for the same. 
This tenant farmed several other 
pieces of land in the vicinity of the 
elevator and delivered grain there­
from to the elevator. You have asked 
(1) whether the elevator should have 
retained for the land owner one-fourth 
of all the grain raised on the land 
from such grain as was first delivered 
to it, and failing to do so, whether it 
is responsible to the land owner for 
any shortage; (2) whether settlement 
of complaints of this kind or of a 
similar nature having to do with mort­
gages or leases come under the juris­
diction of the Department of Agri­
culture. 

It is apparent from the foregoing 
statement of facts that it would be 
impossible for your office to settle 
this controversy, assuming that it 

. were your duty to do so. It would be 
necessary to know what the exact 
terms of the lease agreement were 
and just how much knowledge thereof 
the elevator possessed. Also what had 
been the practice, if any, of the ele­
vator in handling grain from this place 
in previous years. Unless the title to 
the grain was in the land owner, 
which we understand to be the case 
in the event of a cropping agreement, 
but not where there is an ordinarv 
lease, or unless such had been the pre­
vious practice of the elevator and re­
lied upon by the land owner, we ques­
tion the right of the land owner to 
place upon the elevator the responsi­
bility of withholding division of the 
grain until all of it had been hauled 
in. We are unable, however, to ren­
der an opinion. 

The question is one for the court to 
determine unless the parties can set­
tle their differences. We are unable 
to find in the Grain Warehousing 
Act any provision placing upon the 
Commissioner of Agriculture the re­
sponsibility of settling such or similar 
controversies. Certainly the elevator 
has not lost any of its legal rights by 
reason of its being a bonded ware­
house, and one of these is its right to 
its day in court. To hold otherwise 
would deprive it of its property with­
out due process of law. . 

Opinion No. 20. 

Offices and Officers-Mileage. 

HELD: Where a public officer finds 
it necessary to use his automobile in 
the performance of his official duties, 
he may collect mileage for the round 
trip of the car when his official busi­
ness does not permit him to return 
with the car and where, for the re­
mainder of the journey, he may use 
rail transportation. 

Hon. John J. Holmes 
State Auditor 
The Capitol 

January 4, 1935. 

You have submitted the question 
whether the Governor is entitled to 
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