
OPINIONS OF THE ATTORNEY GENERAL 185 

vision the Supreme Court ill the case 
of Byrne v. Fulton Oil Co., 85 Mont. 
329, among other things said: "It is 
well settled in this state that the 
mineral contents of a mine may not 
be taxed in situ, but taxation must 
be on the annual net proceeds." (Hinz 
v. Musselshell County, 82 Mont. 502.) 

Prior to the year 1919 Utah had 
constitutional and statutory provi
sions like ours regarding the assess
ment and taxation of mines. In con
struing these provisions the circuit 
court of appeals of the United States, 
eighth circuit, has invariably held 
that mine dumps or tailings dumps 
cannot be assessed and taxed; that 
only the net proceeds therefrom, if 
any, after treatment can be assessed 
and taxed. (Salt Lake County v. 
Utah Copper Co., 294 Fed. 199; Bea
ver County v. South Utah Mines, 17 
Fed. (2d) 577, certiorari denied by 
Supreme Court, 274 U. S. 746.) Cases 
which lend strong support to the 
cases just cited, though decided under 
somewhat different states of facts, 
are: South Utah Mines v. Beaver 
County, 262 U. S. 325; Mercur Gold 
Mining Co. v. Spry, 52 Pac. 382; Nephi 
Plaster & Mfg. Co. v. Juab County, 
93 Pac. 53; Mammoth Mining Co. v. 
Juab, 170 Pac. 78; Tintic Standard 
Mining Co. v. Utah County, 15 Pac. 
(2d) 633.) 

Under the authorities, including 
that of our own Supreme Court, we 
do not think that a mine dump, as 
such, is subject to assessment and 
taxation. 

Opinion No. 178. 

Motor Vehicles-Registration
Licenses 

HELD: 1. In all cases where motor 
vehicles have been previously regis
tered the previous registration receipt 
must accompany the application. 

2. The county treasurer may accept 
an application for registration or re
registration without the previous reg
istration receipt ONLY when a car 
has not been previously registered. 

September 30, 1935. 
Mr. Austin B. Middleton 
Registrar of Motor Vehicles 
Deer Lodge, Montana 

You have submitted the following 
questions: 

"1. Is the last registration receipt 
necessary for a car which has been 
licensed in the State of Montana 
prior to January 1, 1934? 

"2. Under what circumstances may 
the county treasurer accept an ap
plication for registration or re-reg
istration without the registration re
ceipt of a car which has previously 
been registered and licensed in this 
state ?" 

Section 1, Chapter 13, Laws of 1933-
34, Extraordinary Session, amending 
Chapter 158, Laws of 1933, provides: 
"The Treasurer of any county shall 
not accept any application for regis
tration or re-registration of any 
motor vehicle unless such application 
be accompanied by the previous reg
istration receipt issued by the Regis
trar of Motor Vehicles, * * *." 

Then follows an exception in the 
following language: "Except in cases 
of automobiles not previously licensed 
in Montana." This act became effec
tive on January 1, 1934 (Section 3), 
which' is the date mentioned in the 
proviso which follows covering c!lses 
of automobiles not previously li
censed: "* * * provided, upon applica
tion for registration or re-registra
tion of motor vehicles upon which li
cense has not been paid prior to Jan
uary 1st, 1934, that if the applicant 
in possession of any motor vehicle shall 
present, with his application for li
cense, an authentic and regularly is
sued certificate of title to any motor 
vehicle for which applicant desires to 
obtain a license, showing good title 
in applicant, and no license was ob
tained for such motor vehicle for the 
last preceding year, the County Treas
urer shall accept payment for the 
license for such motor vehicle for 
the current year and a license shall 
be issued to such applicant. * * *" 

This proviso last quoted must all 
be read together, and applied as so 
read, and it must also be read in con
nection. with the first part of the 
section above quoted. When so read, 
the conclusion is irresistible that, in 
all cases where cars haVe been pre
viously registered, the previolls reg
istration receipt must accompany the 
application. 
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Your first question, therefore, 
should be answered in the affirma
tive. Answering your second question, 
only when a car has not been pre
viously registered may the County 
Treasurer accept an application for 
registration or re-registration with
out the previous registration receipt. 

Opinion No. 179. 

Labor-Eight Hour Day-Retail 
Stores-Emergency. 

HELD: The retail store eight hour 
day law makes no provision for ex
ceptions in cases of emergency. 

September 26, 1935. 
Mr. A. P. Bruce 
Commissioner of Agriculture 
The Capitol 

You have submitted the following: 

"In the case of a clerk, warehouse
man or deliveryman working for a 
retail or wholesale merchant, where 
some peculiar condition of said busi
ness requires that said clerk, ware
houseman, deliveryman or other em
ployee occasionally works more than 
the stipulated eight hours per day, 
and that said retail or wholesale 
merchant pays said employee for all 
overtime so worked in addition to 
said employee's regular salary or 
wages, and where said overtime 
working is not habitual but is more 
in the nature of an emergency: 
Does this constitute a violation of 
the eight hour law for employees of 
retail and wholesale stores? 

"Does the proprietor or owner of 
a business, or a partner in a business 
come within the scope of said eight 
hour store law? 

"The foregoing questions, of 
course, apply to towns of 2500 or 
more population." 

Chapter 8, Laws 1933-34, Extraor
dinary Session, being the act pro
viding for eight hours maximum em
ployment oC the persons mentioned 
in your request, does not provide for 
any exceptions in cases of emergency. 
In the absence of such provision we 
are forced to conclude that in all cases 
where the persons named in the act 
are employed for more than eight 
hours a day the law is violated. No 

facts constituting an emergency are 
stated in your request, but in the 
event the overtime employment oc
curs in a grave emergency, for ex
ample, in case of a fire requiring the 
immediate removal of merchandise in 
order to prevent its destruction, we 
do not believe a prosecuting officer 
would be criticized for failing to pros
ecute such unintentional or unavoid
able violation of the law. Nor do we 
believe that, in the practical opera
tion of the Act, a prosecution would 
be demanded in such a case. On the 
other hand, it is possible that in not 
making an exception in case of an 
emergency, the legislature may have 
felt that, since such emergency, in 
anticipation of all conditions and cir
cumstances, could not be defined with 
exactness, there might be those who 
would try to take advantage of it 
and defeat the purpose of the Act. We 
must, however, accept it as the legis
lature left it and cannot read into 
it any exceptions. 

The word "employed" as used in 
Section 1 of the Act, in my opinion, 
having in view the object and pUlpose 
of the Act, is used in the sense of 
importing the relation of m·"ployer 
and employee, and since propnetors. 
owners and partners in business do 
not come within such relatioil, t.he 
Jaw does not apply to them. 

Opinion No. 180. 

State Lands-Forest Lands-Ex
changes-Parks-Recrea

tional Areas. 

HELD: State forest lands may be 
exchanged for similiar privately 
owned lands of equal value, and as 
near as may be of equal area. The 
land which is to be acquired may be 
used for recreational areas, providing 
the rentals and other income shall be 
available for the purposes mention eLl 
in the Enabling Act. 

October 4, 1935. 
Mr. Rutledge Parker 
State Forester 
Missoula, Montana 

You have submitted the following: 

"Your opinion is desired to the 
State's authority, under Chapter 180, 

cu1046
Text Box

cu1046
Text Box




