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144; Mallet v. Uncle Sam Gold Min
ing Co., 1 Nev. 188; McCullough v. 
Scott, 109 S. E. 789. 

It will be observed that Section 
9662 does not expressly make Section 
9294 applicable to justice court prac
tice but that Sections 9694 and 9696 
do expressly make Section 9452 appli
cable to justice court practice. Sec
tion 9717, Revis~d Codes 1921, is. as 
follows: "Justices' courts, bemg 
courts of peculiar and limited juris
diction, only those provisions of this 
code which are in their nature appli
cable to the organization, powers, and 
course of proceedings in justices' 
courts, or which have been made ap
plicable by special provisions in Sec
tions 9619 to 9728 of this code, are 
applicable to justices' courts and the 
proceedings therein." In view of all 
the circumstances and the language 
of the section just quoted there can 
be little doubt that the provisions of 
Section 9294 are applicable to justices' 
courts. (Ex parte Latimer, 47 Cal. 
131; Classroom Teacher v. Superior 
Court, 18 Pac. (2d) 746; Teel v. Jus
tice's Court, 24 Pac. (2d) 899.) 

It is our conclusion, therefore, that 
attachments and garnishments and 
executions and garnishments may be 
issued by a justice of the peace of any 
township in Lewis and Clark County 
and served upon the State Auditor by 
the sheriff of, or a constable of any 
township in, Lewis and Clark Co~ty. 
Service cannot be made by a pnvate 
individual as such, or by mail, as in
vestigatio~ discloses has occasionally 
been attempted. (6 C. J. 213-216.) 

Note: The same conclusion is 
reached by different reasoning in 3 
Report and Official Opinions of At
torney General, page 350. 

Opinion No. 166. 

Highway Commission - Employees
Member of Highway Commission as 
Physician for-Industrial Accident In
surance - Public Officials - Doctors 

and Physicians. 

HELD: Public officials, including 
a member of the State Highway Com
mission, so long as they hold pub~c 
office, may not render services as a 
physician or surgeon to injured em
ployees of the State Highway Com-

mission and collect for such services 
from the Industrial Accident Fund. 

September 6, 1935. 
State Highway Commission 
The Capitol 

You have submitted the following 
for the opinion of this office: 

"Chairman Harry J. McGregor of 
the Highway Commission, who, as 
you know, is also a practicing phy
sician and surgeon of Great Falls, 
has requested that we secure your 
written opinion on the following 
question. 

"All of our employees are insured 
with the Industrial Accident Board. 
Quite frequently accidents occur in 
the Great Falls territory to individ
uals in our employ who are covered 
by this Industrial Accident Insur
ance. Dr. McGregor is, of course, 
not a regular salaried official of the 
State but receives $10.00 per diem 
and expenses only while engaged in 
business pertaining to the Highway 
Commission. He would like to know 
whether or not the nature of his po
sition with the State of Montana is 
such as to prevent him from caring 
for cases, which are referred to him 
as a physician, of our employees who 
have been injured in some way in 
connection with their duties while 
working for us, and from receiving 
for such services as he may render 
in cases of this nature the custom
ary fees which are paid by the In
dustrial Accident Board to physi
cians who render services to that 
Board." 

Section 444, R. C. M. 1921, provides:· 
"Members of the legislative assembly, 
state, county, city, town, or township 
officers, must not be interested in any 
contract made by them in their of
ficial capacity, or by any body or 
board of which they are members." 

Under the provisions of the Work
men's Compensation Act (Chapter 
213, Part III, Political Code, R. C. M. 
1921) the State Industrial Accident 
Board has contracted with the State 
Highway Commission to insure the 
employees of the commission, under 
the terms of "Plan 3" of said Act, 
Section 2917, as amended by Chapter 
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177, Laws of Montana, 1929, which 
is as follows: 

"During the first six months after 
the happening of the injury, the em
ployer or insurer or the board, as 
the case may be, shall furnish rea
sonable medical, surgical and hospi
tal service and medicines when 
needed, not exceeding in amount the 
sum of Five Hundred Dollars 
($500.00), unless the employee shall 
refuse to allow them to be fur
nished, and unless such employee is 
under a hospital contract, as pro
vided in Section 2907 of this act." 

Under this section it is the duty of 
the Highway Commission to furnish 
reasonable services by a physician or 
surgeon to the injured workmen, and, 
if it fails to do so, such services may 
be furnished by the Industrial Acci
dent Board. (See also Section 2906, 
R. C. M. 1921.) 

In either event, Section 444, quoted 
above, prohibits any state official 
from having any indirect, as well as 
direct, interest in contracts made by 
him in his official capacity and it is 
our opinion, under the statutory pro
visions quoted above, that Dr. Mc
Gregor may not render services as a 
physician and surgeon to injured em
ployees of the State Highway Com
mission and collect for such services 
from the Industrial Accident Fund, as 
long as Dr. McGregor is a member of 
the commission. This we believe to 
be consonant with principles of sound 
public policy. (See Opinions No. 133 
and 183, Volume 15, Opinions of At
torney General.) 

"A people can have no higher pub
lic interest, except the preservation of 
their liberties, than integrity in the 
administration of their government 
in all its departments. It is there
fore a principle of the common law 
that it will not lend its aid to enforce 
a contract to do an act which tends 
to corrupt or contaminate, by im
proper and sinister influences, the 
integrity of our social or political in
stitutions. Public officers should act 
from high consideration of public 
duty, and hence every agreement 
whose tendency or object is to sully 
the purity or mislead the judgments 
of those to whom the high trust is 
confided is condemned by the courts. 

The officer may be an executive, ad
ministrative, legislative, or judicial 
officer. The principle is the same in 
either case." (13 C. J. 429.) 

Opinion No. 167. 

State AUditor-Warrants-ASSign
ments of Salary or Wages
Wage Brokers-Interpleader. 

HELD: 1. The general rule is that 
consent to or acceptance of an assign
ment on the part of the debtor or its 
official representative is not essential 
to the validity thereof, either as be
tween the parties thereto or as 
against the debtor. 
r-A-suit of interpleader is advised 

since, under the facts submitted, it 
is impossible to determine whether the 
assignee is a wage broker. 

September 9, 1935. 
Hon. John J. Holmes 
State Auditor 
The Capitol 

Your letter to us of September 3 
is as follows: 

"Under date of June 27, 1935, 
Frank Teskey, an employee of the 
State of Montana, assigned to Gus 
Teskey all moneys due him from the 
State of Montana. Under the stipu
lations of the assignment Gus Tes
key was to be the assignee until 
further notice. 

"Under date of August 30, 1935, 
a writ of garnishment under aid of 
execution was served upon me by 
the sheriff of Lewis and Clark Coun
ty. 

"Pursuant to said writ I was to 
hold all moneys, goods, credits, ef
fects, etc., belonging to F. A. Tes
key until further order of the sher
iff. 

"Coextensive with the filing of the 
writ of attachment, C. A. Spaulding, 
Attorney at Law, Helena, Montana, 
forwarded the attached letter. 

"The question arises whether or 
not this office must accept assign
ments filed with the office and if so, 
must the office go beyond the as
signment and disco"ver whether or 
not the assignment falls within the 
rule of the case of Costello v. Great 
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