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not have the exact facts and there
fore cannot definitely pass on this 
question but, in general, it may be 
said that a State is without power to 
exact license fees from agents en
gaged in interstate commerce or deal
ing in goods which are subjects of 
interstate commerce. (12 C. J. 105, 
section 145). 

Assuming that the grain is not sold 
outright, but is merely hauled from 
Montana, and delivered to an elevator 
in Wyoming for storage, the transac
tion would appear to be interstate 
in character as it is not completed 
within the State of Montana (12 C. J. 
26, section 25), and, therefore, not 
subject to regulation by the State of 
Montana. 

Opinion No. 15. 

Taxation-Tax Deed, Purchase of By 
. Original Owner. 

HELD: The original owner of prop
erty, to which the county has taken 
tax title, has no preference right, as 
against any other prospective pur
chaser, at a public sale of the prop
erty, nor has he any right to redeem 
the property after re-appraisement at 
any figure less than the full amount 
of taxes, interest, penalty, etc. 

December 27, 1934. 
Mr. Fred C. Gabriel 
County Attorney 
Malta, Montana 

You inquire if the original owner of 
land, sold for taxes and purchased by 
the county, is entitled to enjoy a pref
erence right to re-purchase said land 
before sale by the county when said 
land failed to sell when first offered 
for the delinquent taxes, penalties, 
etc., against it, and said lands had 
been re-appraised at a sum less than 
the taxes due thereon. 

Where a county has acquired a tax 
title to land and is re-selling same, 
the procedure is regulated by Chapter 
65 of the Laws of 1933, and by Chap
ter 33 of the Laws of the Extraordi
nary Session, 1933-34. Prior to tha 
sale of such property by the county 
a preference right to redeem the same 
is given the original owner. 

"Provided further, that at any time 
before such sale, the taxpayer whose 
property has been deeded to the 
county may purchase such property 
by payment to the county of the full 
amount of the taxes, penalties and 
interest for which such property was 
sold and such purchase and payment 
may be effected by an installment 
contract with annual payments, as 
provided in Subdivision 10 of Section 
1 of Chapter 100, Montana Session 
Laws of 1931." (Section 2235, R. C. 
M. 1921, as amended by Chapter 33, 
Laws of the Extraordinary SeSSion, 
1933-34, page 90.) 

I can find no other preference right 
given to such owner. Therefore, at a 
public sale of the property he has no 
preference right as against any other" 
purchaser, nor has he any right to re
deem the property after re-appraise
ment at any figure less than the full 
amount of taxes, interest, penalty, etc. 
If it was, or is, the desire of the legis
lature to give such a privilege to the 
former owner of the land, same should 
be made possible by the proper legis
lation at the 1935 Session. 

It is to be noted that in Chapter 45, 
Laws of the Extraordinary SeSSion, 
1933-34, a procedure is outlined in re
lation to contracts for the re-payment 
of delinquent taxes prior to the exe
cution of a tax deed. The present 
opinion has no application to that 
chapter but relates to the procedure 
after a tax deed has been secured by 
the cpunty. 

Opinion No. 16. 

Counties, Classification of --County 
Commissioners. 

HELD: For the purpose of classifi
cation of a county, the correction of 
an error in the total taxable valuation 
of a county will relate back to the 
tiifi~ when the correction should prop· 
erJ-i' have been made and will control 
ill Lhe classification of the county. 

December 27, 19;;1. 
:'AI'. Vernon Hoven 
County Attorney 
Plentywood, Montana 

You inquire whether Sheridan Coun
ty shall stand classified during the 
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year 1935, as a sixth or a seventh 
class county. 

All counties having a taxable valu
ation of less than $5,000,000, are sev
enth class counties and all counties 
having a taxable valuation of more 
than $5,000,000, and less than $10,000-
000, are sixth class counties. (Section 

-4741, R. C. M. 1921.) The classifica
tion of a county for the ensuing two 
years is to be determined at the Sep
tember meeting of the county commis
sioners of the county in each even
numbered year. (Section 4742, R. C. 
M. 1921.) 

According to the facts submitted 
it appears that at the time of the 
September meeting the assessed valu
ation of Sheridan County was some 
$3,000 less than $5,000,000. The coun
ty had previously been a sixth class 
county. No re-classification was made 
at such September meeting and there
after considerable property errone
ously omitted from the assessment 
roll in 1934, was added to such assess
ment roll 'in order to properly assess 
the property of said county. At the 
December meeting of the board of 
county commissioners, after adding 
to the assessment roll this prol-'erty 
which had been previously wrongly 
omitted, the total valuation of the 
county was over $5,000,000. 

The question, therefore, is: should 
the classification be made in accord
ance with the figures as they existed 
at the time of the September meeti:lg 
or should there be included thercir. 
those items of property which had 
been previously wrongly omitted and 
were later assessed in order to corrc"t 
such omission and which appeared 011 
the assessment roll at the time of the 
December meeting and should have 
appeared at the time of the Septem
ber meeting? 

The Classification Law of the State 
of Montana has existed in a somewhat 
different form for many years. In the 
year 1892 the assessed valuation of 
Yellowstone County was $3,800,000. 
On October 15, 1892, a portion of the 
Crow Indian Reservation became a 
part of Yellowstone CountY'oAlthough 
this property in the Crow Indian Res
ervation had been assessed in Custer 
County in the year 1892, by adding the 
assessed value of same to the valu
ation of Yellowstone County the ag-

gregate valuation amounted to more 
than $4,000,000. At that time the law 
required that a second class county 
must have an assessed valuation of 
oyer $4,000,000. It was held by the 
Supreme Court of this State that Yel
lowstone County was a second class 
cOllnty and that the assessed valua
tion of the portion previously assessed 
in Custer County might be proved by 
tlle records of Custer County. (State 
ex reI Herford v. Cook, 14 Mont. 201.) 

In another case the classification of 
a county was questioned on the ground 
that certain items of property as
sessed were improperly included. The 
Court investigated that matter to de
termine whether or not an error had 
been made and sustained the county 
commlssioners in their conclusion as 
to the classification of the county. 
(State ex rei. Hauswald v. Ellis, 52 
Mont. 505.) 

It therefore appears that the courts 
may inquire into the validity of the 
action of the county commissioners 
in determining the classification of a 
county. From this we may conclude 
that if it appeared that the county 
commissioners had either by erroneous 
calculations, omissions or inclusions 
improperly determined the classifica
tion of a county, same would be cor
rected by the courts. 

There remains one question to be 
determined, i. e., does the power to 
ccrrect errors in the classification of 
a county include the right to correct 
the total of the assessed valuation by 
adding thereto property erroneously 
omitted therefrom and not discovered 
or assessed until after the September 
meeting of the board of county com
missioners? 

The fact that the assessment roll 
at the time of the September meet
ing of the county commissioners fail
ed to show an assessed valuation of 
$5,000,000 was not due to any error 
upon the part of the county commis
sioners. So far as the record before 
them went, it appeared that the as
sessed valuation of the county war
ranted the classification of the same 
only as a seventh class county. Facts 
which subsequently developed showed 
that the assessment roll at the time of 
the September meeting, if all property 
had been properly assessed, would 
have exceeded the $5,000,000. 



16 OPINIONS OF THE ATTORNEY GENERAL 

It appears that the effect of an er
ror is the same whether it was an 
error of the county commissioners or 
of some other person or persons, and 
that upon the discovery of such error 
and the correction of the assessment 
roll such correction would relate back 
to the time when same should have 
been properly made. Therefore, the 
correction of these errors shows that 
the assessment roll should have ex
ceeded $5,000,000 at the time of the 
September meeting. The two cases 
cited heretofore, carried to their log
ical conclusion, appear to require the 
decision that the county should be 
classified for the next ensuing two 
years as a sixth class county. 

Opinion No. 17. 

Schools-School Trustees-Vacancy 
in Office. 

HELD: Where a school trustee re
moves from the district and estab
lishes a residence elsewhere, there is 
a vacancy in his office and he may 
not return within sixty days and as
sume to act as school trustee. 

Mr. F. F. Haynes 
County Attorney 

December 28, 1934. 

of Rosebud County 
Forsyth, Montana 

In your letter to us of recent date 
you state that "Mr. Clyde Hayden was 
a duly elected, qualified and acting 
member of the board of trustees of 
the Ingomar, Rosebud County, Mon
tana, school district. In the summer 
of 1934, he moved to Garfield County 
and established his residence and reg
istered as a voter there and became a 
candidate, by virtue of party nomina
tion, for the office of county attorney. 
He was defeated in the general elec
tion. He now removes to Ingomar, 
Rosebud County, and demands his seat 
upon the board of trustees", and ask 
us whether or not in our opinion Hay
den vacated the office of school trus
tee when he changed his residence 
from Rosebud County to Garfield 
County. 

Section 511, Revised Codes 1921, 
provides: "An office becomes vacant 

on the happening of either of the fol
lowing events before the expiration 
of the term of the incumbent. * * ,. 
5. His ceasing to be a resident of the 
state, or, if the office be local, of the 
district, city, county, town, or town
ship, for which he was chosen or ap
pointed, or within which the duties 
of his office are required to be dis
charged * * *." Section 998, Revised 
Codes 1921, provides, among other 
things, that "when a vacancy occurs 
in the office of trustee of any school 
district by * * * removal from the 
district * * *, the fact of such va
cancy shall be immediately certified 
to the county superintendent by the 
clerk of the school district, and the 
county superintendent shall imme
diately appoint in writing, some com
petent person, who shall qualify and 
serve until the next annual school 
election." 

Assuming that the quoted state
ment is substantially correct there can 
hardly be any doubt that a vacancy 
occurred in the office of school trus
tee when Mr. Hayden removed from 
the Ingomar school district and took 
up his residence in Garfield County. 
Surely his having qualified as an elec
tor in Garfield County, either through 
compliance with Sections 554 and 555 
or Section 561, Revised Codes 1921, 
has most convincing force. The courts 
have repeatedly held under a statute 
like ours that an office becomes va
cant where the facts are similar to 
those which exist here. (State v. Mc
Dermott, 17 Pac. (2d) 343; People ex 
reI. Tracy v. Brite, 55 Cal. 79; 46 C. J. 
972.) 

The. fact, if it be a fact, that Mr. 
Hayden returned, as he claims, to the 
Ingomar school district, with the in
tention of residing there, less than 
sixty days after his departure there
from does not alter the situation. 
(State v. McDermott, supra.) Absence 

of a school trustee from the school dis
trict for sixty consecutive days, which 
under Section 998 also constitutes a 
vacancy in the office, has no connec
tion with the matter of loss of resi
dence, and is separate and distinct 
therefrom. 

It is our view, therefore, that Clyde 
Hayden vacated the office of school 
trustee when in the summer of 1934 
he ceased to be a resident of the In
gomar school district. 
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