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animals which may lawfully be turned 
loose upon the public range or high­
way and follow their own inclinations, 
invade premises which are not in­
closed by a legal fence, no cause of 
action arises from such invasion." 

This rule necessarily may be modi­
fied by the element of negligence 
when the animals are held in herd, 
and negligence is charged to the own­
er of such animals. As answered by 
the Supreme Court in Schreiner v. 
Deep Creek Stock Association, 68 
Mont. 104 "under" the "legal fence 
law" privately owned premises must 
be fenced as required by statutes in 
order to enable the owner to main­
tain an action for damages for tres­
pass by the livestock of another. A 
stock grazing association doubtless 
is the owner or in possession under 
lease or other valid permits, and as 
such comes within the provisions of 
the "fencing laws" the same as a fee 
owner. 

XI. 
"Is there a Fence Law within the 

State of Montana and, if so, what 
are its provisions?" 

There are several statutes in this 
state covering the subject of fences. 
The provisions of the several stat­
utes, in some form, relate to legal 
fences-Section 3374, R. C. M. 1921; 
the Herd Law; partition and division 
fencing and penalties for the violation 

- of the provisions relating to fencing. 
These several provisions of the law 
are of considerable length and it is 
impractical to quote them in detail in 
this opinion. 

Opinion No. 157. 

Counties-Limitation of Indebtedness 
--Court House, Building. 

HELD: In the building of a court­
house the county may not exceed the 
2% % limit of indebtedness fixed by 
statute and this is true even though 
the county does not own a courthouse. 

August 20, 1935. 
Mr. Vernon Hoven 
County Attorney 
Plentywood, Montana 

You inquire as to the limitation of 
indebtedness to be incurred by your 

county in the construction of a new 
courthouse. 

Section 5 of Article XllI of the 
Constitution of Montana limits the 
indebtedness of a county to five per 
cent of the taxable value. Chapter 
188 of the Laws of 1931, as amended 
by Chapter 115 of the Laws of 1933 
fixes the limit of a county's indebted­
ness for this purpose, together with 
other purposes, at two and one-half 
per cent of the value of the taxable 
property in said county. It is to be 
noted that the statutory limitation 
is very much less than the limitation 
as fixed by the Constitution. The 
question, therefore, is whether the 
Constitution or the statute shall gov­
ern. 

This question was considered in the 
case of Heckman v. Custer County, 70 
Mont. 84, and in that case it was held 
that the Constitution contained a lim­
itation on the power of counties to 
create indebtedness and was not a 
grant of power, and that the legis­
lature might limit the indebtedness 
which could be incurred by counties 
to an amount less than the Constitu­
tional limitation. 

As this matter has been decided by 
the Supreme Court of this state, you 
must be governed by the limitation 
fixed in the statute cited. 

The fact that Sheridan County does 
not own a courthouse and is renting 
an old building from the local school 
district would not prevent the opera­
tion of the statute, or in any manner 
authorize you to disregard same. 

Opinion No. 158. 

Counties--Claims-Expert Testimony 
--Crime and Criminal Procedure 
--County Commissioners-State 

Employees-Federal Employ­
ees-Inquest--County 

Coroner. 

HELD: 1. Expert witnesses, as 
such, are entitled only to regular wit­
ness fees. However, the state and 
county may secure the services of ex­
perts in the detection and prosecution 
of crime. 

2. The fact that a physician or 
bacteriolOgist is paid a salary by the 
federal or state government, does not 
preclude him from rendering profes-
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