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proceed in opposition to the hus
band's objections. 

Question No.3. The "feeble-mind
ed" committed to your school are 
committed for the purpose of re
ceiving such training as they are 
capable of receiving. The legislature 
appears to have had in view mental 
care alone, and did not anticipate 
such questions as you submit. As 
stated above, your duties as to tht: 
physical welfare of inmates would be 
similar to those (If officials of any 
other state school, but possibly of a 
higher degree of care. 

Question No.4. The Tuberculosis' 
Sanitarium is really the proper place 
for Mrs. Sampson. Her admission 
there would have to be arranged 
through the executive board referred 
to in section 1513, and the order of 
commitment to your school by the 
district court of Pondera county 
would have to be modified by that 
court. 

Question No.5. In the case you 
submit there is no guardian. Mr. and 
Mrs. Sampson are the natural guar
dians of their children who have been 
committed to your school, but the com
mitment of the parents at the same 
time gives rise to the assumption 
that the parents are likewise proper 
subjects for guardianship and incap
able of qualifying as guardians of 
others. 

The absence of statute applicable 
to the questions you submit is no 
doubt due to the fact that the legis
lature did not anticipate a situation 
where wholesale commitments would 
be made of entire families. . 

The remedy for your situation is to 
have the legislature specifically pro
vide by statute for such contingen
cies, defining the measure of control 
placed in the hands of your school 
officials. In the meantime, your best 
course with Mrs. Sampson is to have 
her transferred to Galen or have a 
guardian appointed. 

Opinion No. 14. 

Grain Warehousemen-Grain Dealers 
-Interstate Commerce. 

HELD: 1. The Grain Warehouse 
Act is not broad enough to cover 

places of business in another state 
which purchase grain in this state. 

2. The state may not regulate 
transactions in grain which are not 
completed within the state of Mon
tana. 

December 26, 1934. 
Mrs. Toilie Morris 
Chief, Division of Grain Standards 

and Marketing 
The Capitol 

You have asked whether a person 
from Wyoming, who buys grain from 
people in Montana, would be required 
to obtain a license as required by the 
Grain Warehouse law, as amended by 
Chapter 35, Laws of 1933, and have 
suggested that perhaps a "trucker" 
would be classified as a grain dealer, 
track buyer or broker, as defined by 
Section 3574, R. C. M. 1921, as amend
ed. 

While a trucker may also be a 
grain dealer, track buyer or grain 
broker, as defined by the act, Sec
tion 3589, R. C. M. 1921, appears to 
provide for the licensing of places 
within the State of Montana. This 
section provides for the payment to 
the Commissioner of Agriculture of 
a license fee of Fifteen Dollars "for 
each and every warehouse, elevator or 
other place, owned, conducted, or oper
ated by such person or persons, firm, 
copartnership, corporation or associa
tion of persons, where grain is re
ceived, stored and shipped, and upon 
the payment of such fee of Fifteen 
Dollars for each and every warehouse, 
elevator .or other place, where grain 
is merchandised within the State of 
Montana, the Commissioner of Agri
culture shall issue to such person or 
persons, firm, co-partnership, corpora
tion or association of persons, a license 
to engage in grain merchandising at 
the place designated within the State 
of Montana, for a period of one year." 

Aside from the fact that the act 
does not seem to be broad enough to 
cover grain dealers in other states, it 
is doubtful if such a license fee would 
be constitutional as it would likely be 
in violation of the commerce clause of 
the United States Constitution, by 
which Congress alone has the right to 
regulate interstate commerce. We do 
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not have the exact facts and there
fore cannot definitely pass on this 
question but, in general, it may be 
said that a State is without power to 
exact license fees from agents en
gaged in interstate commerce or deal
ing in goods which are subjects of 
interstate commerce. (12 C. J. 105, 
section 145). 

Assuming that the grain is not sold 
outright, but is merely hauled from 
Montana, and delivered to an elevator 
in Wyoming for storage, the transac
tion would appear to be interstate 
in character as it is not completed 
within the State of Montana (12 C. J. 
26, section 25), and, therefore, not 
subject to regulation by the State of 
Montana. 

Opinion No. 15. 

Taxation-Tax Deed, Purchase of By 
. Original Owner. 

HELD: The original owner of prop
erty, to which the county has taken 
tax title, has no preference right, as 
against any other prospective pur
chaser, at a public sale of the prop
erty, nor has he any right to redeem 
the property after re-appraisement at 
any figure less than the full amount 
of taxes, interest, penalty, etc. 

December 27, 1934. 
Mr. Fred C. Gabriel 
County Attorney 
Malta, Montana 

You inquire if the original owner of 
land, sold for taxes and purchased by 
the county, is entitled to enjoy a pref
erence right to re-purchase said land 
before sale by the county when said 
land failed to sell when first offered 
for the delinquent taxes, penalties, 
etc., against it, and said lands had 
been re-appraised at a sum less than 
the taxes due thereon. 

Where a county has acquired a tax 
title to land and is re-selling same, 
the procedure is regulated by Chapter 
65 of the Laws of 1933, and by Chap
ter 33 of the Laws of the Extraordi
nary Session, 1933-34. Prior to tha 
sale of such property by the county 
a preference right to redeem the same 
is given the original owner. 

"Provided further, that at any time 
before such sale, the taxpayer whose 
property has been deeded to the 
county may purchase such property 
by payment to the county of the full 
amount of the taxes, penalties and 
interest for which such property was 
sold and such purchase and payment 
may be effected by an installment 
contract with annual payments, as 
provided in Subdivision 10 of Section 
1 of Chapter 100, Montana Session 
Laws of 1931." (Section 2235, R. C. 
M. 1921, as amended by Chapter 33, 
Laws of the Extraordinary SeSSion, 
1933-34, page 90.) 

I can find no other preference right 
given to such owner. Therefore, at a 
public sale of the property he has no 
preference right as against any other" 
purchaser, nor has he any right to re
deem the property after re-appraise
ment at any figure less than the full 
amount of taxes, interest, penalty, etc. 
If it was, or is, the desire of the legis
lature to give such a privilege to the 
former owner of the land, same should 
be made possible by the proper legis
lation at the 1935 Session. 

It is to be noted that in Chapter 45, 
Laws of the Extraordinary SeSSion, 
1933-34, a procedure is outlined in re
lation to contracts for the re-payment 
of delinquent taxes prior to the exe
cution of a tax deed. The present 
opinion has no application to that 
chapter but relates to the procedure 
after a tax deed has been secured by 
the cpunty. 

Opinion No. 16. 

Counties, Classification of --County 
Commissioners. 

HELD: For the purpose of classifi
cation of a county, the correction of 
an error in the total taxable valuation 
of a county will relate back to the 
tiifi~ when the correction should prop· 
erJ-i' have been made and will control 
ill Lhe classification of the county. 

December 27, 19;;1. 
:'AI'. Vernon Hoven 
County Attorney 
Plentywood, Montana 

You inquire whether Sheridan Coun
ty shall stand classified during the 
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