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Laws of 1927, the Commissioner of 
State Lands was required to charge 
$5.00 for the patent to any land sold. 
The question is, shall the commission
er of state lands collect a charge of 
$5.00 for a patent to be issued in 
1935? 

The question appears to be an
swered in an opinion given by At
torney General Albert J. Galen in 
Volume 3, Opinions of the Attorney 
General, page 110. His opinion con
tains the following statement in rela
tion to the patent fee: 

"Such fees are in the nature of a 
tax to pay for the services of the 
officer in issuing patents, and are 
credited to a fund for the purpose of 
reimbursing the state for the salary 
and expenses of the officers whose 
duty it is to issue such patents. 
(Paige on Contracts, p. 1748.) 

"It does not impair the obligations 
of the contract theretofore entered 
into for the sale of the land, or af
fect any vested rights under such 
contract." 

It seems similar to the right of a 
corporation, the taxes of which are 
fixed in its articles of incorporation, 
which is a contract. Additional taxes 
may be later imposed. (Fletcher on 
Corporations, Section 6911; Ft. Smith 
& W. R. Co. v. Black et aI., 165 Pac. 
174.) It, therefore, appears that it 
is your duty to collect the $5.00 charge 
for a patent as required by the pres
ent statute. 

Opinion No. 132. 

Milk Control Board-Federal Agency, 
Regulating Contracts of-l\linimum 

Prices-Cream-Rules and 
Regulations. 

HELD: 1. Chapter 189, Laws of 
1935, creating the Milk Control Board, 
applies to milk dealers who buy milk 
for the purpose of supplying a Feder
al agency. 

2. Whether the Milk Control Board 
may regulate the sale of fluid milk or 
cream coming into an established 
trade area from an outside source, 
should be considered in connection 
with the particular facts bearing upon 
the situation. 

3. Cooperative associations are not 

exempt from the provisions of the 
Milk Control Act. 

4. "Fluid milk" as used in line 7 
of Section 9, of the Act, does not 
mean cream. 

5. The Board does not have power 
to refuse to allow new applicants to 
enter into the business of the purchase 
and sale of milk. 

July 1, 1935. 
Mr. G. A. Norris 
Commissioner, Montana Milk 

Control Board 
The Capitol 

You have submitted the following: 

"1. On the 24th day of June, the 
government officials at Fort Harri
son, Montana, called for bids on fluid 
milk and cream from July 1, 1935, 
to June 30, 1936. 

"All the bidders had been fully 
advised regarding the Montana Milk 
Control Board setup and also with 
regard to the schedule of prices as 
adopted by the Helena trade area. 
There were five bidders for this bus
iness with the Federal Government 
officials at Fort Harrison. All com
plied with the schedule of prices as 
understood by them, with the excep
tion of one bidder." 

You ask whether the bidders for the 
contract to supply Fort Harrison, are 
bound by the prices adopted by the 
Helena trade area or zone. 

Chapter 189, Laws of 1935, declar
ing a public emergency exists, pro
vides for the creation of the Milk 
Control Board, with power to super
vise; regulate and control the distri
bution and sale of milk for consump
tion within the state, and after hear
ings and investigations, to fix mini
mum prices to be paid to producers 
by milk dealers, as well as minimum 
wholesale and retail prices to be 
charged for milk. The statute makes 
no exception for milk dealers who buy 
milk for the purpose of supplying a 
federal agency such as Fort Harri
son. It applies to all milk dealers 
alike, regardless of the trade they 
supply. In the absence of any express 
provision in the statute to the con
trary, we are compelled to hold that 
it was the intention of the legislature 
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to make no exceptions and that the 
minimum price must be paid to pro
ducers of milk, regardless of the pur
pose of the purchase. 

The state has, under its police pow
er, full authority to regulate its in
ternal commerce in milk even to the 
extent of fixing prices for its sale. 
(Nebbia v. New York, 291 U. S. 502; 
Reynolds v. Milk Commissioners of 
Virginia, 179 S. E. 507; Royal Farms 
Dairy v. Wallace, 8 Fed. Supp. 975.) 
In the Nebbia case, the court speaking 
by Mr. Justice Roberts, said: 

"The phrase 'affected with a pub
lic interest' can, in the nature of 
things, mean no more than that an 
industry, for adequate reason, is sub
ject to control for the public good. 
* * * But there can be no doubt that 
upon proper occasion and by appro
priate measures the state may regu
late a business in any of its aspects, 
including the prices to be charged 
for the products or commodities it 
sells. * * * 

"Price control, like any other form 
of regulation, is unconstitutional 
only if arbitrary, discriminatory, or 
demonstrably irrelevant to the policy 
the legislature is free to adopt and 
hence an unnecessary and unwar
ranted interference with individual 
liberty." (pp. 536-539.) 

In Eubank v. Richmond, 226 U. S. 
137, the court said of the police pow
er: "It extends not only to regulations 
which promote the public health, mor
als and safety, but to those which pro
mote the public convenience or the 
general prosperity * * *. It is the 
most essential of powers, at times the 
most insistent, and always one of .the 
least limitable of the powers of gov
ernment." 

See also Noble State Bank v. Has
kell, 219 U. S. 104 and Willoughby on 
the Constitution of the United States, 
page 1774. 

The act operates directly upon the 
producers and dealers within the state 
who do business within the state. It 
does not interfere with matters that 
are within the exclusive scope of fed
eral power. The proper exercise of 
the police power by a state is not to 
be denied even though it may have an 
indirect or incidental effect upon fed
eral powers. Robbins v; Shelby Coun-

ty Taxing District, 120 U. S. 489, 492; 
Western Union Telegraph Co. v. 
James, 162 U. S. 650; New York Etc. 
Rd. Co. v. New York, 165 U. S. 628; 
Lake Shore Etc. Co. v. Ohio, 173 U. S. 
285; Missouri Pac. Ry. Co. v. Lara
bee Flour Mills Co., 211 U. S. 612; 
Houston & Texas R. Co. v. Mayes, 201 
U. S. 321; Atlantic Coast Line v. 
Wharton, 207 U. S. 328, 334. 

"2. When a trade area has been 
completed, is it possible for the local 
trade area in cooperation with the 
Milk Control Board to exercise its 
authority in having full supervision 
of any fluid milk or cream shipped 
into such trade area from an outly
ing trade area located within the 
confines of the State? In other 
words, can the Milk Control Board 
regulate the sale of fluid milk or 
cream coming into an established 
trade area from an outside source?" 

No facts are presented and it is 
difficult, if not impossible, to answer 
an abstract qt!estion. As we con
strue the Act, Section 7 (a), the board 
may fix the minimum prices in each 
zone or trade area, having regard to 
the factors mentioned in said Section 
7. In fixing such minimum prices 
the board naturally should take into 
consideration the cost of production 
of milk in and the cost of shipment of 
milk from the nearby or adjoining 
zones. Whether the milk control 
board may regulate the sale of fluid 
milk or cream coming into an estab
lished trade area from an outside 
source, should be considered in con
nection with the particular facts bear
ing upon the situation. A legal con
clusion must be based on some defi
nite facts. In the absence of such 
facts we believe it inadvisable to at
tempt to lay down a general rule. 

"3. In what way can a coopera
tive association be limited from buy
ing milk in a trade area, and how 
can they be controlled when buying 
milk in one trade area and selling it 
in another trade area? Continuing 
this question, I respectfully refer you 
to Section 10 of the Act which has 
been discussed by the Board, and the 
Board having decided that it is not 
interested in what manner the coop
erative shares the profit, but when 
dealing with individuals that they 
are subject to Milk Control Board 



OPINIONS OF THE ATTORNEY GENERAL 133 

rules; in other words, it was decided 
that this section of the bill regulates 
a cooperative association in the same 
manner that it does any other organ
ization, individual or collective." 

Since we are not familiar with the 
operating methods of cooperative as
sociations, and no concrete facts are 
presented, we believe it would be in
advisable to attempt to draw any le
gal conclusion in answer to the first 
sentence of your question. In general, 
we may say that we agree with you 
that cooperative associations are not 
exempt from the provisions of the 
Act. 

"4. In line 17, Section 3, of the 
law, please define what is milk and 
does the word milk also mean fluid 
cream. Applying line 17, Section 3, 
to the fee schedule, Section 9, does 
the word fluid milk in line 5 of Sec
tion 9 mean cream?" 
Section 1 defines "milk" as follows: 

"Milk means fluid milk and cream 
sold for consumption as such." While 
"milk" as defined by the Act, is a 
generic term including both fluid milk 
and cream, the statute does not say 
that fluid milk is cream; that they 
are separate commodities is recog
nized by the statute. We conclude, 
therefore, that the word "fluid milk" 
in line 7 of Section 9, Chapter 189, 
as printed in the Laws of 1935, does 
not mean cream. 

"5. Does the Board have jurisdic
tion in cases where new applications 
are received for entering into the 
fluid milk and cream business? Can 
the Board at its discretion, allow or 
refuse the applicant to enter into 
business by persons not already en
gaged in the distribution and sale 
of wholesale and retail milk and 
cream?" 

The purpose of the Act is to regu
late prices. Nowhere in the Act do 
we find any expressed intention on 
the part of the legislature to give 
power to the Board to establish a 
monopoly by refusing to allow new 
applicants to enter into the business 
of the purchase and sale of milk. 

Note: See State of New Jersey ex 
reI. State Board of Milk Control v. 
Newark Milk Co., N. J. Court of Er
rors and Appeals, 179 AU. 166. 

Opinion No. 133. 

Fairs-County Fair Commissioners, 
Abolishing Office of -County 

Commissioners. 

HELD: The Board of County Com
missioners has power to abolish the 
County Fair Commission but the 
Board may not use this power merely 
as a device for the purpose of remov
ing the officers who, for the time be
ing, may not be in accord with the 
policies of the board and at the same 
time have in mind the appointment 
of others who may agree. 

July 1, 1935. 
Board of County Commissioners 
Glasgow, Montana 

You have submitted the following 
question: 

"Please render your opinion to us 
on the following question: Can the 
County Commissioners, when they, in 
their discretion, determine that a 
county fair commission is no longer 
necessary, abolish the fair commis
sion and incidentally remove the 
commissioners from their office and 
duties for the reason that the board 
is abolished? 

"The Board of County Commis
sioners have already determined that 
the holding of a county fair in the 
year 1935 was not financially ad
visable." 

In a previous opinion to you dated 
June 14, 1935, we held that since 
members of the fair commission are 
appointed for a fixed term, they can 
be removed only for cause. Your 
question now, as we understand it, is 
whether the county commissioners 
have the power to abolish the fair 
commission entirely, that is, abolish 
the office on the ground that the 
office of fair commission is no longer 
necessary. This presents a different 
question. 

Section 4545, R. C. M. 1921, enacted 
in 1917, provided that the Board of 
County Commissioners of each county 
"may" appoint five responsible per
sons to constitute a fair commission. 
This section was amended by Chapter 
30, Laws of 1927, and by Chapter 52, 
Laws of 1935, but the word "may" 
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