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Mr. J. W. Lynch 
County Attorney 
Fort Benton, Montana 

June 22, 1935. 

You submit a question as to whether 
or not the Commissioners can secure 
and pay for medical and hospital serv­
ices where a county physician under 
contract with the county is not able 
personally to give such services as 
would produce the best results, or 
where a specialist's services are re­
quired. A copy of the contract is sub­
mitted with your letter. 

Section 5, Article X, of the Consti­
tution, places the liability for the care 
of such persons upon the several coun­
ties of the State. The authority for 
their care is vested in the Boards of 
County Commissioners. R. C. 4521. 
The County Commissioners are re­
quired to make a "contract with some 
resident physician to furnish medical 
assistance to the indigent sick, poor 
and infirm of the county and to the 
inmates of the county jail." R. C. 
4527. 

The authority for these contracts 
has existed for many years in the 
State of Montana. No decisions of 
the Supreme Court of this State have 
construed such contracts. The con­
tract in question requires the physi­
cian to perform all medical and surgi­
cal treatment for the indigent, and 
contains the following provisions: "In 
case the said party of the second part 
cannot give his personal attention to 
said duties for any cause, he shall 
procure the services of another com­
petent, skillful practising physician 
and surgeon, duly licensed as such, to 
perform said duties in his stead and 
without cost, charge or expense to 
the said party of the first part or to 
said Chouteau County but entirely at 
the expense of said second party." 

A similar contract was interpreted 
in 5 Attorney General Reports 386, 
which opinion is in part as follows: 
"Where the contracting physician is 
unable to fulfill his contract, it is his 
duty, with the consent of the county 
and at his own expense, to employ 
some other physician until his disa­
bility ceases but if he fails to dis­
charge his duties, or to cause them to 
be discharged, and an emergency 
arises, the county may employ some 
other physician, and the reasonable 

expense thereof is a proper charge by 
the county against the contracting 
physician and his bondsmen but in 
such case where the county employs 
an extra physician, it is primarily lia­
ble to such physician." 

To this statement very little can 
be added. The same principle is re­
cognized in Board etc. v. Osborn, 4 
Ind. Appeals 590; see also Perry 
County v. Lomax, 5 Ind. Appeals 567. 

We agree with Attorney General 
Kelly, whose opinion is quoted above. 
His opinion recognizes the right in 
cases of grave emergency for the 
commissioners to employ a specialist 
or one having unusual qualifications. 
Generally speaking, the contract is 
plain in its terms and the liability to 
furnish the necessary medical and 
surgical attention was upon the phy­
sician who has entered this contract. 
A reasonable interpretation of the 
contract certainly precludes the con­
clusion that the county physician may 
employ additional medical or surgi­
cal help, or the services of any spe­
cialist and bind the county to pay for 
such services. (See: Vol. 15, Report 
and Official Opinions of Attorney 
General, Opinion No. 106.) 

Opinion No. 131. 

State Lands-Patent-Fee-Commis­
sioner of State Lands. 

HELD: The commissioner of state 
lands must collect a fee of $5.00 for 
issuing a patent to state lands even 
though the contract of purchase was 
entered into before Chapter 60, Laws 
of 1927, became law. 

June 28, 1935. 
Hon. 1. M. Brandjord 
Commissioner of State Lands 
The Capitol 

You submit the following question: 
In the year 1915, the party contracts 
to purchase lands from the state of 
Montana; patent for said lands is to 
issue several years later. At that time 
the statute provided for a charge or 
fee of $2.00 for the issuing of a patent. 
(Section 6, Chapter 147, Laws of 1909, 
later codified as Section 1823, Laws of 
1921.) This statute was repealed and 
by Section 120, Chapter 60 of the 
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Laws of 1927, the Commissioner of 
State Lands was required to charge 
$5.00 for the patent to any land sold. 
The question is, shall the commission­
er of state lands collect a charge of 
$5.00 for a patent to be issued in 
1935? 

The question appears to be an­
swered in an opinion given by At­
torney General Albert J. Galen in 
Volume 3, Opinions of the Attorney 
General, page 110. His opinion con­
tains the following statement in rela­
tion to the patent fee: 

"Such fees are in the nature of a 
tax to pay for the services of the 
officer in issuing patents, and are 
credited to a fund for the purpose of 
reimbursing the state for the salary 
and expenses of the officers whose 
duty it is to issue such patents. 
(Paige on Contracts, p. 1748.) 

"It does not impair the obligations 
of the contract theretofore entered 
into for the sale of the land, or af­
fect any vested rights under such 
contract." 

It seems similar to the right of a 
corporation, the taxes of which are 
fixed in its articles of incorporation, 
which is a contract. Additional taxes 
may be later imposed. (Fletcher on 
Corporations, Section 6911; Ft. Smith 
& W. R. Co. v. Black et aI., 165 Pac. 
174.) It, therefore, appears that it 
is your duty to collect the $5.00 charge 
for a patent as required by the pres­
ent statute. 

Opinion No. 132. 

Milk Control Board-Federal Agency, 
Regulating Contracts of-l\linimum 

Prices-Cream-Rules and 
Regulations. 

HELD: 1. Chapter 189, Laws of 
1935, creating the Milk Control Board, 
applies to milk dealers who buy milk 
for the purpose of supplying a Feder­
al agency. 

2. Whether the Milk Control Board 
may regulate the sale of fluid milk or 
cream coming into an established 
trade area from an outside source, 
should be considered in connection 
with the particular facts bearing upon 
the situation. 

3. Cooperative associations are not 

exempt from the provisions of the 
Milk Control Act. 

4. "Fluid milk" as used in line 7 
of Section 9, of the Act, does not 
mean cream. 

5. The Board does not have power 
to refuse to allow new applicants to 
enter into the business of the purchase 
and sale of milk. 

July 1, 1935. 
Mr. G. A. Norris 
Commissioner, Montana Milk 

Control Board 
The Capitol 

You have submitted the following: 

"1. On the 24th day of June, the 
government officials at Fort Harri­
son, Montana, called for bids on fluid 
milk and cream from July 1, 1935, 
to June 30, 1936. 

"All the bidders had been fully 
advised regarding the Montana Milk 
Control Board setup and also with 
regard to the schedule of prices as 
adopted by the Helena trade area. 
There were five bidders for this bus­
iness with the Federal Government 
officials at Fort Harrison. All com­
plied with the schedule of prices as 
understood by them, with the excep­
tion of one bidder." 

You ask whether the bidders for the 
contract to supply Fort Harrison, are 
bound by the prices adopted by the 
Helena trade area or zone. 

Chapter 189, Laws of 1935, declar­
ing a public emergency exists, pro­
vides for the creation of the Milk 
Control Board, with power to super­
vise; regulate and control the distri­
bution and sale of milk for consump­
tion within the state, and after hear­
ings and investigations, to fix mini­
mum prices to be paid to producers 
by milk dealers, as well as minimum 
wholesale and retail prices to be 
charged for milk. The statute makes 
no exception for milk dealers who buy 
milk for the purpose of supplying a 
federal agency such as Fort Harri­
son. It applies to all milk dealers 
alike, regardless of the trade they 
supply. In the absence of any express 
provision in the statute to the con­
trary, we are compelled to hold that 
it was the intention of the legislature 
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