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bonds and evidences of indebtedness, 
and all moneys belonging to the state, 
or any city, county, town, or district 
therein, and all moneys, bonds, and 
evidences of indebtedness received or 
held 'by state, county, city, or town 
officers in their official capacity." 

Our Supreme Court in State v. Mc
Graw, 74 Mont. 152, after quoting 
this definition, said, page 158: "Aside 
from the Code definition and provi
sion quoted, it is generally held that it 
is the official character in which mon
eys are received, and not the ultimate 
ownership, which makes them 'public 
moneys.' (People v. Hamilton, 3 Cal. 
Unrep. 825, 32 Pac. 526; Agoure v. 
Peck, 17 Cal. App. 759, 121 Pac. 706; 
Myers v. Board of Commrs., 60 Kan. 
189, 56 Pac. 11.) In the first case 
cited, the court said: 'The allegation 
that these moneys were received by 
the defendant 'in his official capacity' 
is the allegation of a fact which con
clusively fixes their character as 
'public moneys.' In the second it was 
held that: 'The court then having ac
cepted in its treasury the $1,000 in
volved and adjudged it to be a money 
deposit in court, the law requires the 
clerk to pay the same into the hands 
of the county treasurer, and the same 
when received by the treasurer in his 
official capacity became public mon
ey'." 

Tested by the statute and the lan
guage used by our court, the funds in 
question must be considered as pub
lic moneys as they not only belong to 
the county, city, school district or ir
rigation district but they are received 
by the respective treasurers in their 
official capacities. These funds, there
fore, must be distributed ratably 
among all of the banks according to 
statute qualifying therefor and must 
be secured as required by statute and 
shall bear interest at the rate not to. 
exceed 2% per annum, payable quar
terly. 

Answering your second question re
garding service charges, when a de
posit of public moneys is made in a 
depository bank a contractual rela
tionship in the nature of creditor and 
debtor arises as between the public 
body and the depository bank. The 
terms of this contract are fixed by 
statute and each party is bound by 
the law. It is the statutory duty of 

the depository bank to pay the inter
est and it is the statutory duty of the 
county, city or town treasurers to 
collect the same. The depositing 
public body and the depository bank 
cannot enter into any private con
tract in derogation of the laws of the 
state which apply to the depositing of 
public funds. 

The legislature has placed the bur
den of paying this interest upon the 
depository bank. If the bank, in turn, 
were permitted to charge the public 
bodies a service charge then the bank 
would in fact be requiring the tax
payers to assist them in paying the 
interest. It was not the intent of the 
legislature to place the burden of pay
ing such interest upon the taxpayers 
of this state as no provision was 
made therefor .. The legislative intent 
was to require the bank that had the 
use of these public deposits for com
mercial gain, to pay this interest. If 
the banks could legally make a rea
sonable charge to the public bodies 
they could also fix this service charge 
at a rate equal to the interest they 
are required to pay. Such a policy 
would circumvent the statutes of this 
state and place the entire burden up
on the depositors. Moreover, there is 
no levy authorized by law whereby 
public bodies could raise such a fund 
by taxation. 

It is, therefore, my opinion that 
counties, cities, school districts and 
irrigation districts are not permitted 
to pay depository banks a service 
charge for handling such accounts. 

Opinion No. 130. 

County Physician--County Com mis
sioners-Poor-Medical Services 

of Specialist. 

HELD: 1. Under the contract in
volved, the county physician may not 
employ additional medical or surgical 
help, or the services of a specialist, 
and bind the county to pay for such 
services. 

2. The county commissioners have 
the right, in cases of grave emer
gency, to employ a specialist or one 
having unusual qualifications. 
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Mr. J. W. Lynch 
County Attorney 
Fort Benton, Montana 

June 22, 1935. 

You submit a question as to whether 
or not the Commissioners can secure 
and pay for medical and hospital serv
ices where a county physician under 
contract with the county is not able 
personally to give such services as 
would produce the best results, or 
where a specialist's services are re
quired. A copy of the contract is sub
mitted with your letter. 

Section 5, Article X, of the Consti
tution, places the liability for the care 
of such persons upon the several coun
ties of the State. The authority for 
their care is vested in the Boards of 
County Commissioners. R. C. 4521. 
The County Commissioners are re
quired to make a "contract with some 
resident physician to furnish medical 
assistance to the indigent sick, poor 
and infirm of the county and to the 
inmates of the county jail." R. C. 
4527. 

The authority for these contracts 
has existed for many years in the 
State of Montana. No decisions of 
the Supreme Court of this State have 
construed such contracts. The con
tract in question requires the physi
cian to perform all medical and surgi
cal treatment for the indigent, and 
contains the following provisions: "In 
case the said party of the second part 
cannot give his personal attention to 
said duties for any cause, he shall 
procure the services of another com
petent, skillful practising physician 
and surgeon, duly licensed as such, to 
perform said duties in his stead and 
without cost, charge or expense to 
the said party of the first part or to 
said Chouteau County but entirely at 
the expense of said second party." 

A similar contract was interpreted 
in 5 Attorney General Reports 386, 
which opinion is in part as follows: 
"Where the contracting physician is 
unable to fulfill his contract, it is his 
duty, with the consent of the county 
and at his own expense, to employ 
some other physician until his disa
bility ceases but if he fails to dis
charge his duties, or to cause them to 
be discharged, and an emergency 
arises, the county may employ some 
other physician, and the reasonable 

expense thereof is a proper charge by 
the county against the contracting 
physician and his bondsmen but in 
such case where the county employs 
an extra physician, it is primarily lia
ble to such physician." 

To this statement very little can 
be added. The same principle is re
cognized in Board etc. v. Osborn, 4 
Ind. Appeals 590; see also Perry 
County v. Lomax, 5 Ind. Appeals 567. 

We agree with Attorney General 
Kelly, whose opinion is quoted above. 
His opinion recognizes the right in 
cases of grave emergency for the 
commissioners to employ a specialist 
or one having unusual qualifications. 
Generally speaking, the contract is 
plain in its terms and the liability to 
furnish the necessary medical and 
surgical attention was upon the phy
sician who has entered this contract. 
A reasonable interpretation of the 
contract certainly precludes the con
clusion that the county physician may 
employ additional medical or surgi
cal help, or the services of any spe
cialist and bind the county to pay for 
such services. (See: Vol. 15, Report 
and Official Opinions of Attorney 
General, Opinion No. 106.) 

Opinion No. 131. 

State Lands-Patent-Fee-Commis
sioner of State Lands. 

HELD: The commissioner of state 
lands must collect a fee of $5.00 for 
issuing a patent to state lands even 
though the contract of purchase was 
entered into before Chapter 60, Laws 
of 1927, became law. 

June 28, 1935. 
Hon. 1. M. Brandjord 
Commissioner of State Lands 
The Capitol 

You submit the following question: 
In the year 1915, the party contracts 
to purchase lands from the state of 
Montana; patent for said lands is to 
issue several years later. At that time 
the statute provided for a charge or 
fee of $2.00 for the issuing of a patent. 
(Section 6, Chapter 147, Laws of 1909, 
later codified as Section 1823, Laws of 
1921.) This statute was repealed and 
by Section 120, Chapter 60 of the 
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