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ment of "funeral expenses of a mem
ber" without any qualifying phrase as 
to cause of death or whether death 
resulted from causes in line of duty, 
as is found in subdivisions 2, 3 and 4 
of this section. In the absence of 
such limitation, it is my opinion that 
the funeral expenses of a member may 
be paid by the Fire Department Re
lief Association in all cases. 

"4. Can pensions be paid to a 
widow or orphans of a deceased 
member if the said member met 
death by destroying his own life?" 

Here again, we find under subdivi
sion 6 of said Section 6, the provision, 
"pensions to the widow, orphan or or
phans of a deceased member" without 
any qualifying phrase such as "whose 
death resulted from injury or sick
ness obtained or contracted in line of 
duty." In the absence of such phrase, 
which is found in subdivisions 2, 3 
and 4, we must conclude that the leg
islature did not intend to limit the 
payment to pensions to the widow or 
orphans to cases where death resulted 
from injuries or sickness obtained or 
contracted in line of duty. 

Opinion No. 124. 

\Varrants-State Warrants-Forged 
Endorsements-Possession, Payer 

Entitled to-State Auditor. 

HELD: Where the payee's name 
has been forged in the endorsement 
of a state warrant but the warrant is 
not lost but is held by the person who 
cashed such warrant, the payee is not 
entitled to a duplicate warrant from 
the State Auditor. The payee is, how
ever, entitled to possession of the war
rant and may enforce his right in an 
action in claim and delivery. 

June 22, 1935. 
Mr. W. O. Whipps 
Secretary, State Highway Commission 
The Capitol 

According to your request of June 
3, for an opinion on the questions of 
law involved, the state auditor issued 
a warrant for $165.00 in favor of A. 
W. Jones, a bridge inspector employed 
by the state highway commission, for 
services rendered by him from Jan-

uary 16 to February 15, 1935. The 
warrant, with others of like kind, 
was forwarded from the Helena of
fice of the commission to Scott P. 
Hart, its division engineer at Wolf 
Point, who in turn mailed it to Jones 
at Glasgow. In some unaccountable 
way and without the knowledge and 
consent of the payee, a third person 
possessed himself of the warrant, en
dorsed it by forging the name of A. 
W. Jones thereon, and obtained the 
face value thereof from the Hall Drug 
Company, a concern doing business in 
Glasgow. The Hall Drug Company 
does not feel disposed to surrender 
the warrant to Jones and besides it 
has been directed by the county at
torney of Valley County to retain it 
for use as evidence against the forger 
when he is apprehended and brought 
to trial. The state auditor has re
fused to issue a duplicate warrant to 
Jones until the original warrant is 
first returned to him for cancellation. 
Under the circumstances, Jones would 
be almost justified in feeling that so 
far as his rights are concerned he 
must be somewhere between the devil 
and the deep blue sea. 

Section 159, Revised Codes 1921, 
provides: "The state auditor is hereby 
empowered and authorized to issue a 
duplicate warrant whenever any war
rant drawn by him upon the treasur
er of the state of Montana shall have 
been lost or destroyed. This dupli
cate warrant must be in the same 
form as the original, except that it 
must have plainly printed across its 
face the word 'duplicate', and no such 
warrant shall be issued or delivered 
by the state auditor, except the per
son entitled to receive the same shall 
deposit with the state auditor a bond 
in double the amount for which the 
duplicate warrant is issued, condi
tioned to save the State of Montana, 
and its officers, harmless on account 
of the issuance of said duplicate war
rant." 

As the warrant is in existence and 
is known to be in the possession of 
the Hall Drug Company it cannot be 
said that, as a matter of law, it is lost 
or has been destroyed. (Cobb v. Tirrell, 
5 N. E. 828; Read v. Marine Bank, 32 
N. E. 1083; Sullivan v. Kanuth, 146 
N. Y. S. 583, aff. 115 N. E. 460; First 
Nat. Bank v. Brown, 230 Pac. 1038, 
39 A. L. R. 1242; 38 C. J. 248.) There-
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fore, in this instance Section 159 does 
not authorize the state auditor to is
sue a duplicate warrant. 

Jones is not remediless, however, 
though not entitled to a duplicate 
warrant. Being the owner of. the 
original warrant (First Nat. Bank v. 
Brown, supra; Flood v. City Nat. 
Bank, 253 N. W. 509, 95 A. L. R. 
1168), he may demand possession of 
it from the Hall Drug Company and, 
if possession be refused, he may in
stitute an action in claim and delivery 
against the company. (Secs. 9220-
9239, R. C. M. 1921.) The successful 
prosecution of such action would 
doubtless result in his being placed in 
actual physical control of the war
rant. 

The possibility of a criminal prose
cution of the person responsible for 
the forged endorsement does not mili
tate against the propriety of affir
mative action on Jones' part. The 
warrant would be as effective as evi
dence after, as before, its payment by 
the state treasurer. 

Opinion No. 125. 

Legislative Assembly-Appropriations 
-Water Conservation Board

Loans-Grazing Commission. 

HELD: 1. Money appropriated by 
the legislature for one purpose may 
not be expended for another and dif
ferent purpose, even though there be 
some relation between them. 

2. The State Water Conservation 
Board is clearly without power to 
make a loan of $10,000 from the State 
Reclamation Revolving Fund to the 
Montana Grazing Commission in order 
to enable the latter to function more 
efficiently in the near future. 

June 26, 1935. 
. The State Water Conservation Board 

Helena, Montana 

You have asked us whether or not 
it would be proper for the State 
Water Conservation Board to loan 
$10,000 from the state reclamation re
volving fund to the Montana Grazing 
Commission in order to enable the 
latter to function more efficiently in 
the immediate future. 

The Montana Grazing Commission 
was created by Chapter 194, Laws of 
1935, and consists of five members 
appointed by the Governor. Section 
3 provides that the commission at its 
first meeting shall recommend three 
persons to the Governor for the po
sition of State Grazing Administra
tor and the Governor must then ap
point one of them to such position. 
Sections 4, 5, 6 and 8 are as follows: 

"Section 4. The commission shall 
make provision for the protection, 
administration, regulation and im
provement of such grazing districts 
as may now exist under and by vir
tue of Chapter 66 of the Session 
Laws of Montana, 1933, as amended, 
and as may hereafter be created un
der and by virtue of any similar laws 
in the State of Montana. It shall 
make such rules and regulations and 
establish such service, enter into 
such cooperative agreements and do 
any and all things necessary to in
sure the objects and purposes of such 
grazing districts, namely to regulate 
and coordinate the regulations and 
by-laws of all districts formed under 
the state law as to the occupancy 
and use thereof, to preserve the land 
and its resources from destruction 
and unnecessary injury, and general
ly to provide for the orderly use, im
provement and development of the 
range, and provide for stock passes 
and drives as may be necessary and 
proper over, across and through said 
districts. 

"Section 5. The members of the 
commission shall be allowed their 
actual expenses and Ten Dollars 
($10.00) per diem for and while at
tending meetings, such expenses to 
be audited, allowed and paid as in 
the case of other expenditures of 
said commission. 

"Section 6. The commission shall 
have power to fix the salary of the 
State Grazing Administrator ap
pointed by the Governor, and to ap
point such other agents and employ
ees and incur such expenses as may 
be necessary for the proper conduct 
of the business of the commission. 
The State Grazing Commission shall 
have authority and right to impose 
such fees against the several graz
ing associations of the State of Mon
tana and in an amount not in excess 
of Five Cents (5¢) per head per 'Cow 
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