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such case, we are of opinion that the 
tax assessed against the shares of the 
bank cannot be collected from the re
ceiver, or from assets in his hands. 
The case of City of Boston v. Beal, 
51 Fed. 306, is directly in point; * * *" 

It is my opinion, therefore, that the 
tax on the capital stock cannot be 
collected, and that the offer to pay the 
tax on the real estate should be ac
cepted. 

Opinion No. 121. 

Taxation-Delinquent Taxes-Penalty 
and Interest, Refund of--Cer

tificate, Cancellation of. 

HELD: Where taxes on three 
pieces of property, assessed together, 
have become delinquent and the tax
payer has paid the taxes, together 
with penalty and interest on one par
cel since Chapter 88, Laws of 1935, 
became effective, the penalty and in
terest so paid should be refunded be
cause since the county holds the tax 
sale certificate, and since the taxes 
may be segregated, there is no reason 
why the county may not cancel the 
old tax certificate and issue a new 
one to such parcel of land. 

Mr. Charles F. Walton 
County Treasurer 
Harlowton, Montana 

June 18, 1935. 

You have submitted the following: 
A taxpayer had three pieces of prop
erty assessed together and the taxes 
of all three became delinquent. In 
1933 he redeemed one piece, but ow
ing to the fact that all three were 
written up on one tax certificate no 
redemption certificate was issued. In 
March, 1935, subsequent to the pas
sage of Chapter 88, Laws of 1935, he 
sold another tract and paid the back 
taxes and current taxes in full. You 
have asked whether he is entitled to 
refund of interest and penalty. 

Since this taxpayer was permitted 
to pay the delinquent taxes, we as
sume that it was possible to segregate 
the taxes on the three separate par
cels of land. By paying the taxes on 
the two parcels he has therefore in 
f~ct redeemed two of the three sep-

arate parcels. Certainly it would be 
unconscionable on the part of the 
County, or an individual, should an 
assignment of the taxes on the other 
parcel be made, to attempt to obtain 
a tax deed on all three parcels on the 
theory that no redemption of either 
has been made. 

Since the County holds the tax sale 
certificate, I see no reason why it may 
not be cancelled and a new one is
sued. I see no reason why the inter
est and penalty should not be refund
ed, and in my opinion it should be 
done. Such effect should be given to 
Chapter 88, Laws of 1935, as will 
give it the broadest relief possible, if 
by any reasonable construction it may 
be done. 

Opinion No. 122. 

Cities and Towns-Fonds-Sinking 
Fonds, Investment of-Water 

Depreciation Supply Fund. 

HELD: Since a Water Deprecia
tion Supply Fund of a city is not cre
ated by statute and there is no stat
utory limitations upon its investment, 
there are no legal obstacles to its 
investment in Boulevard and Garbage 
Fund warrants, but it is a matter of 
policy whether such investment should 
be made. 

Hon. Frank H. Johnson 
State Examiner 
The Capitol 

June 18, 1935. 

You have asked my opmlOn as to 
whether a city which has established 
a "Water Depreciation Supply Fund" 
may invest a part of it in Boulevard 
and Garbage Fund Warrants. 

It has been held that a city may 
not invest sinking funds in any man
ner except as authorized by statute. 
(Volume 6, Opinions of the Attorney 
General, p. 234; Volume 11, p. 327; 
Volume 14, p. 333; Volume 14, p. 
237.) Sinking funds, however, are 
created under authority of statute 
which has also, by express statute, 
limited their investment. Since a 
water depreciation supply fund is not 
created by statute and there is no 
statutory limitations upon its invest
ment, we do not believe there are any 
legal obstacles to its investment in 
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