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factory, 16 Kan. 270; In re Baumblatt, 
156 Fed. 422; Appeal of Walker, 144 
Atl.288). 

It is well settled that the power t-o 
appoint to a clerical position carries 
with it, as an incident, the power to 
remove unless there be some constitu
tional or statutory restraint. (State v. 
Sullivan, 98 Mont. 425, 40 Pac. (2d) 
995; State v. Boyington, 188 Pac. 777; 
Sheriff of Salt Lake County v. Board 
of Com'rs, 268 ·Pac. 783; 2 McQuillin 
on Municipal Corporations, sec. 583; 
15 C. J. 494; 59 C. J. 138). The prin
cipal question to be determined, then, 
is this: did Carney as game warden 
have authority to discharge Weber as 
bookkeeper? 

Section 3652, Revised Codes 1921, 
provided, among other things, that "it 
(referring to the fish and game com
mission) shall have power to dis
charge any appointee or employee of 
such commission, for or without cause 
at any time." The section was amend
ed by section 1 of Chapter 192, Laws 
of 1925, by omitting therefrom the 
quoted language. Section 3653, Re
vised Codes 1921, which relates par
ticularly to the powers and duties of 
the fish and game commission, was 
amended in several respects by sec
tion 2 of Chapter 77, Laws of 1923, 
but notably by the insertion therein 
of the exact words which two years 
later were omitted from section 3652. 
Section 3653 was again amended by 
section 2 of Chapter 192, Laws of 1925. 
Besides other changes the words "or 
without" were dropped from the 
clause therein identical with that 
above quoted, so that it now reads: 
"It shall have power to discharge any 
appointee or employee of such com
mission for cause at any time." 

In view of the language and the 
history of the last quoted provision 
we think it was the intention of the 
legislature to confer on the commis
sion rather than on the warden the 
power to remove appointees or em
ployees, including those serving in the 
latter's office, and then only after 
notice and hearing. (State v. Sullivan, 
supra; Gardner v. Board of Park Di
rectors, 170 Pac. 672; Bassler v. Gor
don, 237 Pac. 907; Welch v. Ware, 119 
Pac. 1080; Abrams v. Daugherty, 212 
Pac. 942; People v. Henderson, 133 
N. Y. S. 304; Morgan v. City of Den
ver, 59 Pac. 619; Sheriff of Salt Lake 

County v. Board of Com'rs., supra; 
Lee v. Morley, 247 Pac. 178; State v. 
Fassett, 125 Pac. 963; Carr v. State, 
12 N. E. 107; 2 McQuillin on Municipal 
Corporations, sec. 583; 59 C. J. 138). 

As Weber was at all times between 
May 14,1934, and April 1, 1935, ready, 

. able and willing to perform the duties 
of bookkeeper, and as the attempt to 
dismiss him from the position was in
effective, he is, according to the au
thorities, entitled to the compensation 
claimed. (Board of Capitol Managers 
v. Rusan, 210 Pac. 328; Morgan v. 
City of Denver, supra; Flower v. 
Casey, 181 Pac. 193; French v. City 
of Lawrence, 76 N. E. 730; Butler v. 
Carter, 209 Pac. 965; 59 C. J. 158. 
See, also, State v. Russell, 84 Mont. 
61; Sweeney v. City of Butte, 64 Mont. 
230; Wynne v. City of Butte, 45 Mont. 
417; 46 C. J. 1017). 

It may be proper to add that an of
ficial board cannot delE-gate to others 
a power which can be exercised only 
by itself. (State v. Apalachicola Nor
thern R. Co., 88 South. 310; 46 C. J. 
1034) . 
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County Coroners-Fees-Investiga
tion-Inquests. 

HELD: If an investigation into a 
sudden or violent death is a part of 
an inquest the coroner may be al
lowed his fee, but not otherwise. 

Miss Frances Elge 
County Attorney 
Helena, Montana 

May 24, 1935. 

Yesterday Dr. Otto G. Klein made 
inquiry concerning right of coroner to 
receive fees for investigations when 
no inquest has been held. Some as
pects of the question appear not to 
have been considered and it seems ad
visable to issue an opinion covering 
these points. 

I find that a number of years ago 
Wellington D. Rankin, then Attorney 
General, issued an opinion to the ef
fect that the county coroner is not 
authorized to charge per diem for 
going to the place where he is called 
to investigate the cause of death with
out holding an inquest. (9 Opinions of 

cu1046
Text Box

cu1046
Text Box



OPINIONS OF THE ATTORNEY GENERAL 111 

Attorney General 296), This opinion 
was agreed to by Attorney General 
Foot in 1927. (12 Opinions of Attor
ney General 141). 

These opinions rest upon the rule 
that unless there is express statutory 
authority for the payment of official 
fees such fees cannot be paid, and 
since no statute provides for any fee 
for a coroner other than upon the days 
engaged in holding inquests, no other 
fee can be allowed. There is, of course, 
a distinction between mileage and 
fees. 

While this condition may work hard
ship upon the coroner, I do not see 
how the situation can be changed 
until the legislature provides for com
pensation while making investiga
tions as well as while holding inquests. 

I might add that the coroner is not 
required to go to the place of death 
and investigate every sudden death 
which occurs. He is required to go 
only when he "* * * is informed that 
a person has been killed, or has com
mitted suicide, or has died under such' 
circumstances as to afford a reason
able ground to suspect that his death 
has been occasioned by the act of 
another by criminal means, * * *" 
and, apparently, such requirement 
makes it mandatory that whenever 
these conditions appear the coroner 
must hold an inquest. (Section 12381, 
R. C. M. 1921.) This statute contem
plates that the coroner shall exercise 
a reasonable discretion in determining 
whether or not the facts brought to 
his attention are sufficient to afford 
a reasonable ground for the suspicion 
mentioned in the statute. (12 Opinions 
of Attorney General 141). 

Depending on the facts of the case, 
an investigation may, or may not, be 
a part of an inquest. If it be a part of 
the inquest, then the fee may be al
lowed. (10 Opinions of Attorney Gen
eral 199). 

Opinion No. 111. 

Officers-State Officers--County 
Officers--Office Hours-Day

light Saving Time. 

HELD: Standard time, not daylight 
saving time, should be used in deter
mining the office hours of state and 
county officers, as welI as the time 

when any legal duties are to be per
formed. 

Mr. Fred W. Schmitz 
County Attorney 
Townsend, Montana 

May 31, 1935. 

You have requested my opmlOn as 
to the hours county offkes should re
main open during the time the City 
of Townsend is operating on the day
light saving plan, by which clocks 
are set one hour ahead of standard 
time. 

Section 4736 R. C. M. 1921 provides 
that the sheriff, the county clerk, the 
clerk of the district court, the treas
urer and county attorney shall keep 
their offices open for the transaction 
of business from nine o'clock a. m. 
until five o'clock p. m. Section 453 
R. C. M. 1921 provides that unless 
otherwise provided by law, every of
ficer must keep his office open for the 
transaction of business continuously 
from nine o'clock a. m. until five 
o'clock p. m. each day, and at other 
times when the accommodation of the 
public or the proper transaction of 
business requires. 

Our statutes do not fix the standard 
of time and it therefore becomes a 
question of construction as to what 
standard of time was meant by the 
legislature when it enacted the above 
sections. Both of the sections were 
enacted as part of the Political Code 
of 1895. At that time it is not likely 
that the daylight saving time was 
ever heard of by the legislature as 
that time came into general use dur
ing the World War. To say that the 
legislators in 1895 had daylight sav
ing time in mind would be to credit 
them with a vision which even legis
lators do not possess. 

In 1883 there was adopted by the 
railroads of the United States and 
Canada a standard time, which, out
side of a few conscientious objectors 
at the time, soon came into common 
and universal use throughout the 
country, including our state. This is 
the standard of time which has been 
followed for about fifty years and it 
is therefore reasonable to assume that 
the legislature in 1895 had this stand
ard in mind. 

cu1046
Text Box

cu1046
Text Box




