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which may be raised by the special 
levy. 

The form of the ballot, therefore, 
is changed to be in harmony with the 
amendments to Sections 1219 and 1221, 
outlined above, and Section 3, supra, 
declares in positive language that the 
ballot must expressly tell the voter 
the exact amount to be raised and 
not merely tell him the millage rate 
of the increased levy. This, we think 
is ao change in the matter of sub~ 
stance which must be followed in all 
elections held subsequent to the pass­
age and approval of the A ct. People 
v. Worley, 260 Ill. 536, 103 N. E. 579; 
People v. Meyers, 256 Ill. 529, 100 N.E. 
211; Harvey v. Cook County, 221 Ill. 
76, 77 N. E. 424; In re Taylor, 150 
N. Y. 242, 44 N. E. 790, (Aff. 3 App. 
Div. 244, 38 N. Y. S. 348). 

It is our opinion, therefore, that 
since the ballots used in the election 
referred to were not in proper legal 
form said election was invalid and if 
the board of school trustees desires 
to increase the levy it will be neces­
sary to submit the question to the 
vote of the qualified electors of said 
district as provided in Chapter 144, 
supra. 

Opinion No. 108. 

Fish and Game Commission-Em­
ployees and Appointees, Dis­

charge of-State Game 
Warden. 

HELD: 1. The fish and game com-
omission has, and the state game war­
den does not have, the power to re­
move appointees and employees, in­
cluding those serving in the game 
warden's office, and may exercise this 
power only after notice and hearing. 

2. An attempt by the state game 
warden to discharge a bookkeeper is 
ineffective and such bookkeeper is en­
titled to receive compensation where 
he keeps himself ready, able and will­
ing to perform his duties. 

May 22, 1935. 
The Board of Examiners 
The Capitol 

It appears that on April 3, 1933, 
Charles Marrs, then State Fish and 

Game Warden, employed Ed Weber as 
a bookkeeper in his office, and that 
on May 13, 1933, he informed the 
State Fish and Game Commission at 
a meeting thereof, of what he had 
done. The commission approved the 
act and fixed Weber's salary at 
$135.00 per month, with the under­
standing that if his services proved 
satisfactory his salary would later be 
raised to $150.00 per' month. Some 
time thereafter Vleber's compensation 
was by the commission increased to 
$150.00 per month. On May 15, 1934, 
John W. Carney, as successor to 
Charles Marrs, assumed to remove 
Weber from his position of bookkeeper. 
The commission itself never took offi­
cial cognizance of the matter. Weber 
continued to report regularly for work 
from May 15, 1934, to March 31, 1935, 
but was prevented from rendering any 
service to the State of Montana. Dur­
ing the months of September, October 
and November, 1934, he was employed 
by the firm of Rowland, Thomas & 
Company as a junior accountant and 
was paid at the rate of $35.00 per 
week. In January he earned $30.00, 
in February $120.00, and in March, 
1935, $120.00 as a Federal Emergency 
Relief Administration worker. Weber 
has filed a claim with the board of 
examiners against the State of Mon­
tana, covering the period from May 
15, 1934, to March 31, 1935, for $855.00 
being the amount which he claims is 
due him after deducting the sums he 
received from others than the State 
of Montana for services rendered. The 
legality of the claim is questioned. 

The State Fish and Game Commis­
sion appoints the state fish and game 
warden who holds his office at its· 
pleasure. (Sec. 3655, R. C. M. 1921, and 
Section 2. Chapter 59, Laws of 1927.) 
The warden has "the right, subject to 
the approval of the commission, to 
employ such clerical and stenographic 
assistance as may be necessary for 
him to properly maintain his office 
and perform his official duties in his 
office, and the person or persons per­
forming the same shall be paid 
monthly out of the fish and game 
funds of the state upon proper vouch­
er." (Sec. 3671, R. C. M. 1921; Indus­
trial Commission v. Price, 292 Pac. 
1099). There can be little, if any doubt 
that a bookkeeper serves in a clerical 
capacity. (Chambers v. Bridge Manu-

cu1046
Text Box



110 OPINIONS OF THE ATTORNEY GENERAL 

factory, 16 Kan. 270; In re Baumblatt, 
156 Fed. 422; Appeal of Walker, 144 
Atl.288). 

It is well settled that the power t-o 
appoint to a clerical position carries 
with it, as an incident, the power to 
remove unless there be some constitu­
tional or statutory restraint. (State v. 
Sullivan, 98 Mont. 425, 40 Pac. (2d) 
995; State v. Boyington, 188 Pac. 777; 
Sheriff of Salt Lake County v. Board 
of Com'rs, 268 ·Pac. 783; 2 McQuillin 
on Municipal Corporations, sec. 583; 
15 C. J. 494; 59 C. J. 138). The prin­
cipal question to be determined, then, 
is this: did Carney as game warden 
have authority to discharge Weber as 
bookkeeper? 

Section 3652, Revised Codes 1921, 
provided, among other things, that "it 
(referring to the fish and game com­
mission) shall have power to dis­
charge any appointee or employee of 
such commission, for or without cause 
at any time." The section was amend­
ed by section 1 of Chapter 192, Laws 
of 1925, by omitting therefrom the 
quoted language. Section 3653, Re­
vised Codes 1921, which relates par­
ticularly to the powers and duties of 
the fish and game commission, was 
amended in several respects by sec­
tion 2 of Chapter 77, Laws of 1923, 
but notably by the insertion therein 
of the exact words which two years 
later were omitted from section 3652. 
Section 3653 was again amended by 
section 2 of Chapter 192, Laws of 1925. 
Besides other changes the words "or 
without" were dropped from the 
clause therein identical with that 
above quoted, so that it now reads: 
"It shall have power to discharge any 
appointee or employee of such com­
mission for cause at any time." 

In view of the language and the 
history of the last quoted provision 
we think it was the intention of the 
legislature to confer on the commis­
sion rather than on the warden the 
power to remove appointees or em­
ployees, including those serving in the 
latter's office, and then only after 
notice and hearing. (State v. Sullivan, 
supra; Gardner v. Board of Park Di­
rectors, 170 Pac. 672; Bassler v. Gor­
don, 237 Pac. 907; Welch v. Ware, 119 
Pac. 1080; Abrams v. Daugherty, 212 
Pac. 942; People v. Henderson, 133 
N. Y. S. 304; Morgan v. City of Den­
ver, 59 Pac. 619; Sheriff of Salt Lake 

County v. Board of Com'rs., supra; 
Lee v. Morley, 247 Pac. 178; State v. 
Fassett, 125 Pac. 963; Carr v. State, 
12 N. E. 107; 2 McQuillin on Municipal 
Corporations, sec. 583; 59 C. J. 138). 

As Weber was at all times between 
May 14,1934, and April 1, 1935, ready, 

. able and willing to perform the duties 
of bookkeeper, and as the attempt to 
dismiss him from the position was in­
effective, he is, according to the au­
thorities, entitled to the compensation 
claimed. (Board of Capitol Managers 
v. Rusan, 210 Pac. 328; Morgan v. 
City of Denver, supra; Flower v. 
Casey, 181 Pac. 193; French v. City 
of Lawrence, 76 N. E. 730; Butler v. 
Carter, 209 Pac. 965; 59 C. J. 158. 
See, also, State v. Russell, 84 Mont. 
61; Sweeney v. City of Butte, 64 Mont. 
230; Wynne v. City of Butte, 45 Mont. 
417; 46 C. J. 1017). 

It may be proper to add that an of­
ficial board cannot delE-gate to others 
a power which can be exercised only 
by itself. (State v. Apalachicola Nor­
thern R. Co., 88 South. 310; 46 C. J. 
1034) . 

Opinion No. 109. 

County Coroners-Fees-Investiga­
tion-Inquests. 

HELD: If an investigation into a 
sudden or violent death is a part of 
an inquest the coroner may be al­
lowed his fee, but not otherwise. 

Miss Frances Elge 
County Attorney 
Helena, Montana 

May 24, 1935. 

Yesterday Dr. Otto G. Klein made 
inquiry concerning right of coroner to 
receive fees for investigations when 
no inquest has been held. Some as­
pects of the question appear not to 
have been considered and it seems ad­
visable to issue an opinion covering 
these points. 

I find that a number of years ago 
Wellington D. Rankin, then Attorney 
General, issued an opinion to the ef­
fect that the county coroner is not 
authorized to charge per diem for 
going to the place where he is called 
to investigate the cause of death with­
out holding an inquest. (9 Opinions of 
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