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Court Sullh'an is entitled to exercise 
the powers of the office until such 
time as the Supreme Court might de
cide against him, If that be true, then 
three Commissioners, each legally en
titled to hold the office at this time, 
being a majority of the Commission, 
have approved the claim and ha"e rati
fied the employment of, and have 
,'ouched for the services of, the per
sons named in the payroll. 'With such 
evidence the Board of Examiners would 
be justified in approving the claim. 

'II 
On the 15th day of :'IIay, 1934, how

ever, a majority of the State Board of 
Ji]xaminers. assumin:.: to act under the 
authority of Chaptet:176, Laws of 1931, 
adopted a resolution assuming to dis
charge Carney and Peasley from their 
pOSitions, respectivelr, of Game 'Varden 
and Chief Deputy Game 'Varden. The 
pertinent part of that statute reads as 
follows: 

"Section 273. From and after the 
passage of this Act the State Board 
of IiJxaminers of the State of Mon
tana shall by resolution fix and desig
nate the number, compensation, term, 
find tenure of office of all assistants, 
clerks, and stenographers for all civil 
executive state officers, boards, com
missions or departments. Said board 
shall likewise Ita ve the power to dis
continue in any or all state offices or 
to discharge any of said assistants, 
clerks, or stenographers, for cause or 
otherwise, whene"er in their judgment 
the best interests of the service re
quires such actions." 

I t will be observed that the power of 
the Board to discharge is limited to 
;'said assistants, clerks or stenogra
phers". It is ob"ious that a game war
den, or a deputy game warden, is not 
a "clerk" or a "stenographer." Neither, 
under the authorities, is an ;'assistant" 
the same as a "Ileputy." In U, S. v. 
Adams, 24 J!'ed. :H8, the Court said: 
"An assistant, is one who stands by, 
helps or aids another. He is not a 
deputy, and cannot, therefore, act in 
the name of and for the person he 
assists, but only with him and under 
his direction, unless otherwise pro
vided expressly by law." {See also: 
Ellison v. Stevenson, (; T. B. l\lon. (Ky.) 
271, 276, 279; Wright \". Wheeler, 30 
N. C. 184, 187; U. S. Y. Adams, 24 J!'ed. 
348; cases cited in Bote Ann Cas. 1l)12A 
1270-72.), 

It is obvious that the Game Warden 
himself is not an assistant, clerk, or 
stenographer. 

The deputy game wardens are "depu
ties" within the full meaning of the 
term because they actually act for the 
game warden and exercise his powers 
within the limits of their duties. Such 
a deputy is a puhlic officer, known 
and recognized as such by law. (:'IIe
chem on Public Offices and Officers. 
sec. 38.) The distinction between an of
ficer and a mere employee is also 
recognized by the Supreme Court of 
Montana in the case of State ex reI. 
Barney v. Hawkins, 79 Mont. 506. 

Since the game warden and his depu
ties are not of the class mentioned in 
the statute, it is my opinion that the 
a ttempted discharge by a majority of 
the Board of Ji]xaminers was without 
effect. 

III. 
In the case of Sutherla nd, no order 

was made discharging him. He was 
employed by the State Game Warden 
but no approval wus given by the Board 
of Examiners. It is contended that his 
employment is invulid for t.wo reasons: 
(1) 'l'hat the Commission had no power 
to avpoint him because the pending quo 
warranto proceedings put in to ques
tion the power of the commission; und, 
(2) that it was not appr(n'ed lIy the 
Board of }i}xaminers. 

As to the first point, this is disposed 
of by whut we have said concerning 
the effect of the judgment in the SUlli
,'un case. 

As to the first point, again it is 
pointed out that the authorit.y of the 
boa I'd e.~ists only with reference to 
"assistants, clerks und stenographers," 
nnd does not apply to deputies. 

Upon the facts before me it is my 
opinion the payroll should be appro'"ed. 

Opinion No, 624 

Livestock-He"d Districts-Horses 

HELD: Sections 2 and 3 of Chapter 
119, Lnws of 1931, ure all inclusive 
and prohibit ull horses from running 
at large within a horse herd district 
und are not limited to horses owned by 
persons not within the district. 

October 9, 1934. 
You ha,'e usked my opinion as to 

the meaning of Sections 2 and 3 of 
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Chapter un, Laws of 1fl31. These sec
tions read as follows: 

"Section 2. All horses are hereby 
prohibited from running at large with
in any horse herd district as defined 
in Section 1 of this Act. 

"Section 3. If any such horse or 
horses wwnl,,>Tully enter upon premises 
within such district of any person. 
the owner or person in control of such 
horse or horses shall be punished ac
cording to the provisions of Section 
3389 of the Revised Codes of :Montana 
of 1921, and in addition to said pun
ishment shall be liable for all dam
ages sustained thereby to the party 
entitled thereto." 

The question you raise is whether all 
horses are prohibited from running at 
large within a horse herd district, or 
whether only horses belonging to peo
ple whose lands are not included in the 
district, are prohibited from running 
a t large within the herd district. 

It is my opinion that it was the pur
pose of the law to prohibit all horses 
from running at large within a horse 
herd district. To permit horses belong
ing to persons whose lands are in
cluded in the district, to run at large, 
would defeat the object of the law. I 
do not believe that the words of the 
statute will permit of any other con
struction. Section 2 specifically pro
\"ides that "all hOI'ses are hereby pro
hibited from running at large within 
any horse herd district." The words in 
Section 3, "if any such horse or horses" 
refer to "all horses." The first two 
lines of Section 3 might have been a 
little clearer if they had read, "If any 
such horse or horses wrongfully enter 
upon premises of any person within 
such district .. .. *." 

Opinion No. 626 

Elections-Vacancies-DistIict Judge 
-Com-ts-CeI1ificates of Nomi

nation-Ballots. 

HELD: The names of candidates to 
fill vacancy in the office of district 
judge at a special election held at the 
time of the general election should be 
printed on a special ballot and not on 
the general ballot. 

Certificates of nomination to fill va
cancies may be filed at any time, and 
are not restricted by Section 618, R 

C. :M., 1921, as amended by Chapter 
04, La ws of 1925. 

October 10, 1934. 
You have submitted the question 

whether the names of candidates for 
District Judge to fill a yucancy shall 
be printed on the general ballot or on 
a special ballot. 

This question came before former 
Attorney General Foot who held, in the 
case of a county commissioner where 
the special election was held at the 
time of the general election, that the 
names of the candidates should be 
printed upon separate ballots. (Vol. 12, 
Opinions of the Attorney General, p. 
363.) 

Section 618, It C. ~1., IH21. as amend
ed by Chapter 64, Laws of 1925, pro
\'ides for the time of filing certificates 
of nomina tion with the secretary of 
state, the county clerks and the clerks 
of municipal corporations. This sec
tion, however, specificall.," provides: 
·'But the proYisions of this section 
shall not be held to apply to nomin
tions for speCial elections to fill vacan
cies." ~o doubt the reason for this ex
ception was to give the people the op
portunity and pri ,·ilege of choosing 
their public officers whenever it is pos
sillie to do so, so that if a vacancy 
occurred within the thirty day period 
before which· certificates of nomination 
in other cases must be filed with the 
secretary of state or county clerk, the 
people would not be deprived of the 
right to select their public officials. 

It was said by the late and dis
tinguished Mr. Chief Justice Brantley, 
in State ex reI. Patterson y. Lentz, 50 
)font. 322, 339; 146 Pac. 932: '·The gen
eral policy of our government as indi
cated by these provisions is that elec
tion to office by the people, when it 
may be conveniently done, is the gen
eral rule, and that apPOintments to 
fill vacancies made to meet the require
ments of public business shall be ef
fective only until the people may act." 
The Court cited State ex reI. McGowan 
". Sedgwick, 46 Mont. 187, 127 Pac. 94. 
In that case Mr, .Justice Holloway, 
speaking for the Court, quoted with 
approval the language used in Rice v. 
Stevens, 25 Kans. 302: "The theory of 
our law is, that officers shall be elected 
whenever it can be conveniently done; 
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