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for, it is not, necessary that he pay an­
otlwr filing fee. 

August 31. 1934. 
You ask for an interpretation of Sec­

tion 618A. Chapter 28, Laws of H)33. 
You particularly inquire whether or 
not a person who has sought a nomina­
tion as a party candidate and was de­
feated in the primary and thereafter 
files as an independent candidate, 
should pay one or two filing fees. The 
statute proyides: .• * '" * and such fil­
ing fee shall be paid by eyery person 
whose name appears upon the ballot at 
:lny general election regardless of the 
method pursned to secure the nomina­
tion, provided, however. that only one 
filing fee shall be required from any 
candidate regardless of the method 
used in having his name placed upon 
such general election ballot." 

In the last clause of this Section it 
is clearly stated "that only one filing 
fee should be required from any call(li­
date regardless of the method used in 
having his name plaeed upon such 
general election ballot." I can find no 
logical interpretation of such language 
save as follows: When a candidate has 
paid one filing fee and, in any manner 
whatever, becomes entitled to have his 
name placed upon the general election 
ballot, it is not necessary that he pay 
another filing fee. 

This opinion is limited to the case of 
nominations or filings by petition for 
the same office. It does not apply to 
a case where a candidate pays a fee 
for filing for one office and later seeks 
a place on the ballot for an entirely 
different office. 

Opinion No. 605 

Officel's--State Treasurer-Trust 
-Bond. 

HELD: The state treasurer's official 
bond cannot by order of court or other­
wise be made to cover his acts as trus­
tee of a trust created by will for the 
benefit of a private individual. 

August 31, 1934. 
You have asked our opinion on the 

qnestion of whether or lIot in the event 
you are appointed trustee by the dis­
trict court to execute the trust created 
by the will of James, H. T. Ryman, de-

ceased, the official bond you ga "e as 
state treasurer could be held to apply 
to the faithful performance of your 
duties as such trustee. 

It appears that Ryman (lied testate 
in Missoula County on June 1, 1926, 
and left a comparatively large estate. 
Among other things, his will in effect 
ga "e the income from bonds worth 
about $43,000.00 to one Mary Stewart 
during her natural life, and upon her 
death gave the bonds themselves to the 
State of Montana "as a permanent 
endowment for the uses of the Uni­
versity of Montana, at Missoula, Mon­
tana." The will was admitted to pro­
bate on July 10, 1926. The Western 
~fontana National Bank and .Joseph l\:£. 
Dixon, executors of the will, acted to­
gether as trustees of the property in 
question and paid the income there­
from to the beneficiary up to the death 
of the latter a few months ago. The 
former contemplates reSigning from the 
tl'Ust and asking for its discharge as 
trustee as soon as a suitable successor 
can be found. Miss Stewart is still 
alive, being now about 58 years of age. 

'l'he provisions of the first paragraph 
of section 192, Revised Codes 1021, as 
amended by section 1 of Chapter 157, 
Laws of 1931, can have no application 
to the situation before us for it is 
altogether clear that at this stage of 
the administration of the trust the 
state treasurer in his official capacity 
is not entitled to receive or to have 
the custody of the bonds. Only the 
person appointed by thf> court as trus­
tee in succession to the Western Mon­
tana National Bank may rightfully 
claim possession of the bonds and he 
must hold them until the death of 
Miss Stewart, be that event near or 
remote. 

The sureties on the bond of the state 
treasurer can be held to answer for his 
acts or omissions only according to the 
tenor of their undertaking and this is 
that he "shall well, truly and faith­
fully perform all official duties then 
required of him by law, and also such 
additional duties as m!!y be imposed 
on him by any law of the state subse­
quently enacted, and that he will ac­
count for and pay oyer and deliver to 
the person or officer, entitled to re­
ceive the same, all moneys or other 
property that may come into his bands 
as such officer." (Section 475, Revised 
Codes 1921.) Obligations of this kind 
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are strictissimi juris. Sureties have the 
right to rely upoa the letter of their 
undertakiugs, and their liability cannot 
be extended by implication. A public 
officer's sureties are only responsible 
for the duties assigned such officer by 
the law. Where the law defines the 
duties of a public officer, as it does 
here, his sureties are responsible for 
the faithful performance of such du­
ties, and are not responsible for acts 
which do not pertain to his office. It 
is well settled that sureties upon an 
official bond are not Jinble for money 
or securities not receh'ed by the offi­
cer as a part of the duties of his of­
fice. (City of Butte v. Bennetts, 51 
;\lont. 27, Ann. Cas. 1918C 1011.); Power 
County v. Fidelity & Deposit Co., 260 
PIlC. 152; 46 C. J. 1068.) 

Our conclusion is, tlwrefore, that the 
state treasurer's offidal bond cannot 
by order of court or otherwise be made 
to cover his acts as trustee of the trust 
property spoken of above. 

Opinion No. 606 

County Commissionel's-Livestock 
-Poison-Insect Pests. 

HI~LD: Neither the county nor the 
county commissioners is liable in dam­
ages by reason of injury to cattle from 
poison distributed to kill Mormon crick­
ets. 

August 31, 1H34. 
You submit a claim made against the 

county commissioners by an owner of 
livestock for damages by reason of in­
jury to cattle from pOison distributell 
to kill Mormon cl'ickt.'ts. Since you 
have suhmitted no facts this opinion 
will necessarily be of general applica­
tion only. 

The general rule is that a county is 
not liable for its torts. (15 C .. J. 568 
et seq., 7 R. C. L. n54. Counties-Kc~' 
Xos. 141 to 148.) Xcither is is respon­
sible for the negligence of its officer~. 
(7 R. C. L. 056.) In the case of Terri­
tory v. Board of County Commissioners. 
S Mont. SH6, we find the following lan­
gunge: 

"We hold, then, that while a county 
is a corporation for many purposes, 
and as such, an independent legal en­
tity endowed by law with a limited 
portion of the sovereignty of the state, 
and as such, charged with duties, po-

Iitical and discretionary in their char­
acter, to be exercised for the public 
good, and that the hoard of county 
commissioners is the organ through 
which its functions are mainly exe· 
cuted, still, when the law itself im­
poses a duty upon its commissioners 
as such, and they are not appointed 
thereto by the county, the county will 
not be responsible for theil' breach 
of duty, or for their non-feasance or 
misfeasance in relation to such duty." 

'l'he liability of a county for negli­
~ence is similar to that. of a school dis· 
trict. The Supreme Court of this state 
recentl~' decided, in the case of Perkins 
Y. Trask, 05 Mont. 1, tha t a school dis­
trict and the trustees of such district. 
are not responsible for negligence of 
the trustees in the performance of their 
duties. It ,,"ould. therefore, seem that 
tbe county is no't responsible in dam­
ages in this case: neither do I hclie,'e 
the commissioners of the county are 
responsible. (Laird v. Berthelote. 6.':1 
~lont. 122: State ex reI. Shea Y. Cock­
ing, 66 Mont. 160, 177.) 

In matters of this kind it is not pos­
sible to write an opinion which might 
not be altered by facts unknown nt 
this time. I am merely gh'ing you the. 
authorities as I find them upon this 
subject. 

Opinion No. 607 

Income Tax-R. F. C.-R. A. C. C. 
-Spokane Bank fOI' Coopemtives. 

HELD: Officers nnd employees of 
the ileconstruction 1i'inance Corpora· 
tion. the Spokane Bank for Coopera­
th'es and similar institutions, who re­
side in the State of ~lontana or whose 
services are rendered in the State of 
~lolltana may be subject to pnyment. of 
an income tax on thtil' snlnries or 
wages under our law since such institu­
tions, while instrumentalities of the 
government, are entities separate and 
distinct from the United States ami 
their agents and employees are not 
agents nnd employees of the United 
States. 

Septemher 10, 1034. 
Your letter to us of r('('Cnt date is ns 

follows: 
"An officer of the Spokane Bank for 

Co-operath'es has raised tbe ques-

cu1046
Text Box

cu1046
Text Box




