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which applies in ense of the rejection 
fir the Board of County Commissioners 
of any claim presented .to them. '1'he 
~u!Jreme Court of :\Iontana held in 
Greeley v. Cascade County, 22 l\Iont. 
580, p. 586, that one might follow the 
provisions of 4610 in case a claim was 
rejected by the Board of County Com
missioners or he might proceed under 
section 9035 which is referred to in 
that opinion as section 517 ill the Code 
of Civil Procedure. 

It is the opinion of ·this office that 
either eourse may be pursued in ease 
a claim is rejected and it is also the 
opinion of this office that it' is entirel~' 
within the discretion of the Board of 
County Commissioners whether they 
nppro~:e or reject any claim presented 
to them. '1'he Board of Count~· Com
missioners is the chief executil'e power 
of a coullty and their discretion in such 
matters is practically unlimHed, sub
ject always, of course, to appeal to the 
courts. 

In regard to question number 2, the 
fees allowed to a coroner are provided 
for in sect'ion 4922, R. C. M. 1921, and 
there is no par·mcular reference made 
to any fees to be allowed the coroner 
for an "investigation" and in anything 
tha t the coroner undertakes to do he 
should be governed by section 12381, R. 
C. 1\1. 1921. and section 12381 i" to be 
t'onstrued ill connection "ith 4848, R. 
C. 1\1. Ill21. 

. Just wha t the coroner's duties are 
ill regan1 to autopsies and the calling 
in of additional physieians to assist in 
such autopsy does not seem to have 
heen dealt with in Montana. In Clay 
County v. Thol'l1ton, 119 S. W. 246, the 
court said: "A coroner does not ex
ceed his authority in employing more 
than one phySiCian to make an autop
s~·." And in Sandy v. Bom'd of COIll
missionel'S, 87 N. E. 131, the court held 
as follows: "The power to hold an 
autopsy in connection "ith inquests 
mllst he exercised within some I'eason
ahle presumption that death resulted 
from yiolence. .. 0 0" 

'1'he coroner, of course, should use 
di;;cretion as to \l'hen all autopsy is 
necessary and the rule is l·er.l· gener
ally applied that the expense of an in
quest should not be incurrei.! unless 
thel'e is reasonable grounds for as
suming that the law has been liolated 
or there has been a crime committed. 

'1'he general intellt I'lllllling through 
these decisions and sections should 
goyern the Board of County Commis
sioners in dealing with any claims pre
Sented by the coroners. 

It is. of course, always within the 
discretion of the Board of County Com
missioners to allow or reject II claim 
hv II coroner or anyone else for sen'
ices rendered and if at any time the 
coroner appears to have exceedN1 the 
hounds of reasonable discretion it is 
the duty of the Board of County Cmn
missioners to reject the claim 3m1 }Jilt 
a claima nt to the necessity of showing 
the meri ts of his bill. 

Opinion No. 60 

Schools-High Schools-Post Graduate 
Courses-School Census. 

HBLD: The taking of the school t·t'lI

sus has little or no hearing upon the 
question of the light of the pupils who 
haye completed regular high school 
courses to attend the high school in 
subsequent years until the~' reach the 
age of 21 yea r~. The high school bon 1'(1 
may adopt rules excludin!! post-gradu
ates where the reason is that there is 
not sufficient room or instTlwtorR to 
take care of tho:;e \l'ho are entering 
and takill!! regular courses Iwescrihe(1 
for the regular course of stndy in IIny 
~·ear . 

Fehruar.I' 4, IHS:{. 
'1'his office ha s heen reque~ted for 

'Illl opinion as to \l'hether the high 
school hoard has power to exclude post
graduates from school courses. 

This office recently answered this 
same quesHon. which was asked by Mr. 
Scott FI'ies, Principal of the Butte High 
School, as follows: 

"I hal'e your letter relatiye to the 
prol'isions of the Constitution requir
ing admission of all ~·ouths and chil
dren to the public free schools hetween 
the ages of sL~ and twenty-one years. 
(Sec. 7, Art. XI of the Constitution). 
I do not heldel'e that this proYision of 
the Constitution was intended to per
mit high school stUdents who haYe 
finished the regular high school course 
to retul'l1 to take post-graduate work, 
particularly where by doing so they 
would displace others who are taking 
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the regular high school work. The 
purpose of the Constitutional proYi
sion was something entirely differ
ent." 

'1'he question is asked whether the 
takin~ of the school census e\'er~ year 
by the clerk of the district of all chil
(hen and youths hetween the ages of 
six and twenty-one years residing in 
the district does not authorize all such 
to attend the high school. The takin~ 
of the school census has little or no 
bearing upon the question of the right 
of the 11Upils, who have completed reg
ular high school courses, to attend the 
high school in subsequent years until 
they reach the age of twenty-one years. 

The primary purpose of the taking 
of the school census was to determine 
the number of pupils in each district 
entitled to attend school in order that 
certain school funds could be (listrihut
ed to the Yluious school districts of the 
state on the basis of the school needs. 
All Impils residing in the district with
in the ages prescribed are included in 
the school census. without rpgard to 
the fact of whether they attend the 
public school or attend a private school 
in the district. The omission of any 
pupil's name from the census would 
not. of course. eXClude the child from 
attending the school of the district in 
which he was a resident. 

Moneys distributed on the census 
hasi;:; do not go to the support of the 
high school. (Rec. !)2. Cha p. 148. Laws 
of min.) '1'he high school is snpported 
solely from the general county-wide 
le\'y for high school purposes, and for 
this reason the taking of the cenRUS and 
the distribution of certain school fUl1fls 
on the census hasis could not in any 
way have any bearing upon the right ~f 
any census child to attend high school. 

A high school is defined as an in
tegral unit of the public school system 
which comprises some one or more of 
the grades of school work intermedial 
behw'l'n the elementan- schools and 
the institutions of high education. (Sec. 
1, Chap, 148, Laws of 1!)31). 

School boards han' power to mal,e 
rules and regulations for the adminis
tration of the schools and the eonduct 
of the affairs of the di,,"trict when not 
in conflict with or contrayening any 
statutory or constitutional provisions. 

"'e must construe Sec. 7 of Article 
XI of the Constitution requiring ad
mission of all youths and children be
tween the ages of six and twenty-one 
to the public free schools in the light 
of the intention of the framers of the 
Constitution. The purpose of this pro
\ision was to prohihit any discriminu
tion in the ma tter of a ttendfl nce fI t the 
public schools. It was not intended as 
a maJl'(late to compel the open~ng of 
the schools, either gmde or high. to 
those who haye completed the pre
scribed course. 

A school hoard. within certain limi
tations, is authorized to prescribe such 
courses of study as will adeqnntel~
and properly fit the gmdufltes of the 
high school for admission to an~- of 
the state institutions of hi~her educa
tion; it could limit the work to such 
courses as actually required to com
plete a grade or grades for adnlllce
ment to the higher institutions of 
learning. thus leaving no suhjects not 
covered by a student completing the 
course. 

It is therefore my opiI1ion that the 
school board may adopt rules excluding 
pupils who have finished the regular 
eourse of study at 'the high school from 
further attendance on the high school 
,,'here the reason for doing so is that 
there is not suffieient room or in
structors to take care of those who are 
ellterin~ and taking the regula r courses 
prescribed for the regular eour:-;c of 
study in any year. 

Opinion No. 61 

County Commissionel's-Schools-TI"Us
tees-Incompatible Offices, 

HELD: The offices of Qount~' COIll
missioner and member of the Boa rd of 
'1'rustees of a County High S'ehool are 
ineOml)atible and cannot be held by the 
sa me person. 

February 4, 1!)3:1. 
You submitted to this office the ques

tion of whether a member of the Boar(\ 
of Count~' Commissioners Cal} be ap
l}ointed and qualified and act as fI 

member of the Board of Trustees of 
the County High School, in \iew of the 
fact that he sits as one of the trustees 
in the ma.king of the budget for the 
County High School und later sits as 
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