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cases in which the parties have, per
haps, deceh'ed themselves and have 
certainly attempted to deceive others 
by calling that, an "agency" which 
had no resemhlance to an agency in 
fact, but was simply a sale of a pro
prietary article with a right of re-sale 
under terms and conditions fixed by 
the proprietor." (Mechem on Sales, 
Sec. 44. See Mechem on Agency, Sec. 
49.) A leading case is Arbuckle Broth
ers v. Kirkpatrick, 39 S. W. 3. 

rt may be true that the salesman 
does not maintain a warehouse or dis
tributing center. It. may be that, there
fore, he does not come within the defi
nition of a wholesaler. If such be the 
case, it would appear that he is buy
ing and selling beer contrary to the 
laws of the State of Montana. If, on 
the other hand, he does maintain a 
headquarters and it is reasonable to 
assume that he does have some head
quarters where dealers may be tele
phoned and where books of accounts 
are kept, he must then be considered 
as a wholesaler and, upon securing a 
wholesale license, is authorized to 
transact business. 

The fact that the salesman uses his 
own trucks for deliveries, that the 
merchandise received is charged to 
him, that the payments are made by 
him, and that he does not purport to 
bind a principal would seem to me to 
be the factors which would determine 
his status as an independent trades
man rather than as an agent of the 
brewery. 

Opinion No. 593 

Nepotism-R.,Iationship, Degree of 
-Affinity. 

HELD: Blood relations of the hus· 
band and blood relations of the wife 
are not related to each other by af
finity. 

August 18, 1934. 
You ha"e submitted the question 

whether or not a father, who is a school 
trustee, is related by affinity within 
the Nepotism Act, Chapter 12, Laws of 
1933, to his daughter-in-Iaw's mother. 

In my opinion there is no relation
ship by affinity between the parents 
of husband and wife. Respective con
sanguinei do not become related by af
finity to each other. See Kelly v. 
Neely, 12 Ark. 657, 660, 56 Am. D. 288. 

Tn 2 C. J. 378 the text-writer states: 
"Blood relations of the husband and 
the blood relations of the wife are not 
related to each other hy affinity." See 
cases cited in Note 18. 

Chief Justice Bleckley, in Central R, 
etc. Co. v. Roberts, 91 Ga. 513, 517, 18 
S. E. 315, stated the law in rhyme, 
as follOWS: 
"The groom and bride each comes 

within 
The circle of the other's kin; 
But kin and kin are still no more 
Related than they were before." 

In view of the opinions of text-writ· 
ers and authorities stated in prose and 
verse, I am of the opinion, as stated 
above, that no relationship exists. 

Opinion No. 594 

Elections-Con-upt Practices Act 
-Vouchers, Filing of. 

HELD: The Corrupt Practices Act 
requires candidates to file wit.h the 
proper public officers vouchers for all 
expenditures in excess of the sum of 
$5.00. 

August 21, 1934. 
You have submitted for my opinion 

the following inquiry: "For the guid
ance of this office, in connection with 
the filing of expense accounts by can
llidates, will you please advise this of
fice as to whether receipts or VOUChers, 
supporting all items of $5.00 and up, 
are required to be attached to expense 
accounts required by the corrupt prac
tices act." 

We confess that we have had no 
little difficulty .in trying to discover 
the intention of the people as expressed 
in the Initiative Act of November, 1912 
incorporated in Chapter 6, Part I of 
the Penal Code, being Sections 10773-
10819 R C. 1\1. 1921. Section 10776, 
which provides for the filing within 
fifteen days by every candidate of "an 
itemized sworn statement, setting forth 
in detail all the moneys contributed, 
expended or promised by him to aid 
and promote his nomination or election 
• • *," says nothing at all about filing 
vouchers for expenditures in excess of 
$5.00, nor do we find anything direct 
in the other sections of said Chapter 6. 
In Section 10777 we find certain re
quirements, in the way of keeping de-

cu1046
Text Box

cu1046
Text Box



OPINIOXS OF THE ATTORNEY GENERAL 409 

tailed accounts and receipts, made of 
the treasurer of a political committee, 
persons who spend more than $50.00 
for political purpose, and political 
agent and candidate. It, also provides 
further: 

"Every person receiving or expend
ing mOlley or incurring liability by 
authority or in behalf of or to pro
mote the success or defeat of such 
committee, agent, candidate, or other 
person 01' political party or organiza
tion, shall on demand, and in any 
event within fourteen days after such 
receipt, expenditure, or incurrence of 
liability give such treasurer, agent, 
candidate, or other person on whose 
behalf such expense or liability was 
incurred detailed account thereof, with 
proper vouchers. Every payment, ex
cept payments less in the aggregate 
than five dollars to any person, shall 
be vouched for by a receipted bill 
stating the particulars of expense. 
Every voucher, receipt. and account 
hereby required shall be a part of 
the accounts and files of such treas
urer, agent, candidate, or other persoll, 
and shall be preserved by the public 
officer with whom it shall be filed 
for six months after the election to 
which it refers." 

Section 10819, after providing form 
of statement of expenses from "candi
dates and others," reads: 

"Attached to said affida\'it shall be 
a full and complete account of the 
receipts, contribUtions, and expenses 
of said affiant, and of his supporters 
of which he has knowledge, with num
bel-ed vouchers fOI' all sums and pay· 
ments fOl' which vouchers are required 
as to all money expended by affiant:." 

In this sentence the word "affiant" 
must have reference to the candidate 
himself as it refers to his supporters. 
The next sen tence of this section nlltl,es 
similar requirements of the treasurer 
of any political committee, or any po
litical party or organizatioll and of an~' 
person who has received or expended 
a sum in excess of $50.00. 

Reading these two sections together, 
10777 and 10819, we must conclude that 
the phrase "with numbered vouchers 
for all sums and payments for which 
vouchers are required as to all moner 
expended by affiant" refers to all ex
penditures by a candidate in excess of 
$5.00 alld that each canllidatc must file 

with the proper public officer youchcr::; 
or receipts for all sums expended in 
excess of $5.00 together with his affi
davit and account. This construction. 
we believe, is in harmony with the pur
pose of the act and the object sought 
to he accomplished. 

Opinion No. 595 

Buillling and Loan Associations-For
eign Associations-Annual 'Exami

nation Fee, Payment of 
-Insolvency. 

HELD: Foreign building and loan 
associations must pay annual examina
tion fee as required by Chapter 167, 
Laws of 1929, even though they are 
in process of liquidation or tempora
rily are not receivnig investments or 
making new loans. 

August 22, 1934. 
Your letter regarding the annual ex

amination fee to be paid by the 'Wes
tern Loan and Building Company, has 
been duly received. 

Opinion No. 339, this volume, dated 
September 16, U)33. to. which you re
fer, was in respect to the question 
whether a building and loan associa
tion in process of liquidation must pay 
the statutory fee as provided by Chap
ter 167, Laws of 1921). Whether foreign 
building and loan associations should 
pay such fee was not then considered. 

I call your attention, however, to 
another paragraph of this chapter which 
reads: "Provided further, that all Build
ing and ;Loan Associations incorporated 
under the laws of other states, and 
doing business in the State of :\iontana 
unller the supervision of the Superin
tendent of Banks, in addition to the 
regular fee as above set forth, shall pay 
to the examiners making such exami
nation, their necessary traveling ex
penses including transportation and 
subsistence." It \vill be noted that nei
BIer this paragraph nor the one relat
ing to domestic building and loan as
sociations make any reference to asso
ciations "mutually operated." In view 
of this express provision, as well as the 
provisions of Sections 33, 34 and 3G 
of Chapter 57, Laws of 1027, we 
are of the opinion that all foreign 
building and loan aSSOCiations, wheth
er mutually operated or not, must pay 
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