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doing an ordinary restaurant business 
be classified as a retail store'!" 

A store is defined in Webster's dic
tionary as "any place where goods are 
kept for sale, whether by wholesale or 
retail." A restaurant where cigars are 
sold only as an incident to the busi
ness is not a store. (Dekenham v. 
Short, 199 S. W. 1147.) Therefore n 
restaurant where no merchandise is 
sold can not be classified as a store. 

You inquire, second: "Can a restau
rant doing an ordinary restaurant busi
ness be classified as a retail store when 
it is retailing any goods, wares, and 
merchandise in addition to, or other 
than, dispensing food to the public, as 

. for instance selling cigars, tohacco, 
Cigarettes, fishing tackle, etc?" 

The selling of goods other than meals 
changes somewhat the character of the 
husiness ana it would seem that such 
a place becomes a place where goods 
are sold at retail and, therefore, a 
store. A restaurant united with a bak
ery has i.leen held to be a store. (Rich
ards v. \Vashington )'. & M. Ins. Co., 
27 N. S. 586.) A place where meals 
are cooked for customers and where 
oysters, cigars and lager beer are sold 
has been held to be a store. (Common
wealth \'. Whalen, 131 Mass. 419.) A 
saloon has been held to be a store. 
(Kelly '-. 'l'heodore Hamm Brewing 
Co., 168 N. W. 131.) 

r, therefore, believe that when a res
taurant engages in the sale of merchan
dise it becomes a store subject to the 
regulations as to limitations of hours 
of labor contained in Chapter 8 of the 
Laws of the IDxtraordinary Session of 
the Twenty-third Legislative Assembly. 

Opinion No. 591 

Boor-Wholesaler-Salesman 
-Agency-Licenses. 

HELD: Whel'e a beer "&'llesman" 
lIuys beer on his own account and pays 
the brewery directly; sells to retailers 
lind delivers to them from his own 
truck and collects from the retailers; 
does not purport to bind the brewery 
in such transactions; and where the 
brewery and the retailers do not ap
pear to contract with each other, such 
"salesman" is an independent trades
man rather than an agent of the brew
ery and he must pa~' the wholesale 

. beer license. 

August 16, 1934. 
You request an opinion whether 01' 

not a party (hereinafter designated as 
the "salesman") is required to secure 
a wholesale beer license in order to do 
business as he is now doing, or wheth
er he is "iolating Chapter 106, Laws of 
the Twenty-Third Legislative Assembly 
and Chapter 46, Laws of the Twenty
Third Legislative Assembly, Extraordi
na ry Session. 

I ha ye examined the opinion of coun
sel accompanying the files in this case, 
in which they conclude that the sales
man is not violating the law and that 
no wholesale beer license is required 
of him. There are certain facts in ad
dition to those contained in' the opinion 
referred to, and of which we are ad
vised by you, that should be considered. 

You advise that the beer sold by the 
brewery is charged to the salesman 
and paid for by him at the end of the 
month, the price paid being the regular 
wholesale price at the brewery. The 
salesman sells to retailers, delivers beer 
in his own truck and collects for same. 
The brewery does not charge the sales 
to the retailel·. Neither does the sales
man appeal' to have or exercise au
thority to make representations or war
ranties for the brewery or to incur 
obligations binding upon the brewery. 
He has one contract with the brewery 
and distinct arrangements with his cus
tomers. The customers and the brewery 
do not, appear to contract with each 
other. Much of the customary author
ity of a salesman representing a prin
cipal appears to be lacking in this ar
rangement. 

Although the arrangement is desig
nated as an agency contract it would 
appear to more closely resemble a di
rect sale to the salesman and are-sale 
by him to the retailer. Speaking of 
such a qualified form of "agency" Me
chem's Sales says: "It is also entirely 
consistent with the arrangement that 
the "agent" is to sell the goods at a 
price or upon terms or conditions fixed 
by the proprietor or manufacturer. 
A person so situated is often, in pop
ular language said to have obtained 
the "agency" for the goods, when all 
that is meant is that he has obtained 
a more 01' less e."\:clush·e right to 
buy and resell them in a prescribed 
territory. The transaction is simple 
enough, but the reports show many 
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cases in which the parties have, per
haps, deceh'ed themselves and have 
certainly attempted to deceive others 
by calling that, an "agency" which 
had no resemhlance to an agency in 
fact, but was simply a sale of a pro
prietary article with a right of re-sale 
under terms and conditions fixed by 
the proprietor." (Mechem on Sales, 
Sec. 44. See Mechem on Agency, Sec. 
49.) A leading case is Arbuckle Broth
ers v. Kirkpatrick, 39 S. W. 3. 

rt may be true that the salesman 
does not maintain a warehouse or dis
tributing center. It. may be that, there
fore, he does not come within the defi
nition of a wholesaler. If such be the 
case, it would appear that he is buy
ing and selling beer contrary to the 
laws of the State of Montana. If, on 
the other hand, he does maintain a 
headquarters and it is reasonable to 
assume that he does have some head
quarters where dealers may be tele
phoned and where books of accounts 
are kept, he must then be considered 
as a wholesaler and, upon securing a 
wholesale license, is authorized to 
transact business. 

The fact that the salesman uses his 
own trucks for deliveries, that the 
merchandise received is charged to 
him, that the payments are made by 
him, and that he does not purport to 
bind a principal would seem to me to 
be the factors which would determine 
his status as an independent trades
man rather than as an agent of the 
brewery. 

Opinion No. 593 

Nepotism-R.,Iationship, Degree of 
-Affinity. 

HELD: Blood relations of the hus· 
band and blood relations of the wife 
are not related to each other by af
finity. 

August 18, 1934. 
You ha"e submitted the question 

whether or not a father, who is a school 
trustee, is related by affinity within 
the Nepotism Act, Chapter 12, Laws of 
1933, to his daughter-in-Iaw's mother. 

In my opinion there is no relation
ship by affinity between the parents 
of husband and wife. Respective con
sanguinei do not become related by af
finity to each other. See Kelly v. 
Neely, 12 Ark. 657, 660, 56 Am. D. 288. 

Tn 2 C. J. 378 the text-writer states: 
"Blood relations of the husband and 
the blood relations of the wife are not 
related to each other hy affinity." See 
cases cited in Note 18. 

Chief Justice Bleckley, in Central R, 
etc. Co. v. Roberts, 91 Ga. 513, 517, 18 
S. E. 315, stated the law in rhyme, 
as follOWS: 
"The groom and bride each comes 

within 
The circle of the other's kin; 
But kin and kin are still no more 
Related than they were before." 

In view of the opinions of text-writ· 
ers and authorities stated in prose and 
verse, I am of the opinion, as stated 
above, that no relationship exists. 

Opinion No. 594 

Elections-Con-upt Practices Act 
-Vouchers, Filing of. 

HELD: The Corrupt Practices Act 
requires candidates to file wit.h the 
proper public officers vouchers for all 
expenditures in excess of the sum of 
$5.00. 

August 21, 1934. 
You have submitted for my opinion 

the following inquiry: "For the guid
ance of this office, in connection with 
the filing of expense accounts by can
llidates, will you please advise this of
fice as to whether receipts or VOUChers, 
supporting all items of $5.00 and up, 
are required to be attached to expense 
accounts required by the corrupt prac
tices act." 

We confess that we have had no 
little difficulty .in trying to discover 
the intention of the people as expressed 
in the Initiative Act of November, 1912 
incorporated in Chapter 6, Part I of 
the Penal Code, being Sections 10773-
10819 R C. 1\1. 1921. Section 10776, 
which provides for the filing within 
fifteen days by every candidate of "an 
itemized sworn statement, setting forth 
in detail all the moneys contributed, 
expended or promised by him to aid 
and promote his nomination or election 
• • *," says nothing at all about filing 
vouchers for expenditures in excess of 
$5.00, nor do we find anything direct 
in the other sections of said Chapter 6. 
In Section 10777 we find certain re
quirements, in the way of keeping de-
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