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This fixes the legal status of an elector 
as referred to in Section 4723. Except 
where restricted by statutes an elector 
is qualified to hold office. 

The general rule on eligibility is 
treated quite fully in 22 R. C. L. pages 
400-402,. and in Hoy". State, 168 Ind. 
506, 11 Ann. Cas. 944 and in note at 
page 950. 22 R. C. L. at page 402. 
says: "The courts do not agree as to 
the time at which the eligibility of a 
person for public office must be de
termined ....... One line of authorities 
holds the time of election is the proper 
time" .... but the weight of authority 
appears to be that where the word 
"eligibility" is used ...... it has refer
ence to the qualification to hold office, 
rather than the qualification to be 
elected to office." 

Disahility to hold office existing at 
the time of election ma~' be removed 
before the time 'arrives to qUJllify. 
~Taturalization after election and be
fore qualification has been allowed in 
cases cited in 22 R. C. L. 403. 

In State v. Huegle, 112 N. W. 234. 
the Supreme Court of Iowa held that 
"the statutory qualifications for pub
lic office must exist either at the time 
of election, or at the time of entering 
on the duties of the office, as the 
statute prescribing the qualifications 
may direct. ...... When the words in 
a statute prescribing the qualifications 
.. .. .. are 'eligible to office' the eligi
bility must exist at the time of enter
ing office, lind need not exist at the 
Hme of election." 

"Eligibili ty is to be presumed ra ther 
than denied." (State Y. Schragg, 2m 
Pac, 321, 158 Wash. 74.) 

Opinion No. 586 

Banks and Banking-Location. Moving 
of-Phwe of Business. l\loving of 

-Notice to Stockhohlers. 

HELD: Where all stockholders have 
consented to the moving of a bank it 
is not necessary to delay the moving 
for six weeks while a notice is bein;.; 
published and mailed to the stock
holders. 

August 8, 1934. 
You have today requested that we 

give you an opinion on the following 
question: 

"We would like to ask if we have 
the right to permit a state bank to 
mm'e its location within the county 
without the usual six weeks time for 
holding a meeting when said move is 
consented to by the unanimous vote 
of all stockholders." 

Section 16, Chapter 89, Laws of 1927. 
provides for the changing of place of 
husiness of a bank, and Section 17 re
quires that a notice of such change. 
signed by a majority of the directors, 
shall be published for six successive 
weeks and a written or printed copy of 
the notice shall be deposited in the 
post office, addressed to each stock
holder at his usual place of business at 
least sb:: weeks previous to the date 
of meeting, at which time a vote of 
at least two-thirds of all the shares 
of stock shall be necessar'y in order to 
change the place of business of a state. 
bank. The notice required by Section 
17 is for the benefit of stockholders. 
No notice to or consent of depOSitors 
is required. 

Since all stockholders have consented 
to moving the bank, in my opinion it 
will not be necessary to delay the mov
ing for six weeks, while a notice is 
being published and mailed as pro
vided by said Section 17. No useful 
purpose could be served in giving such 
notice. The law does not require such 
useless procedure. Each stockholder, 
in giving his consent, waives his statu
tory right of notice and he would he 
estopped from making objection. The 
solvency of the bank is not affected 
and a depositor cannot complain. He is 
also at liherty to withdraw his funds 
in case he wishes to do so. 

Regardless of these facts, the stat
ute does not require that notice be 
given to him. 

Opinion No. 588 

Labor-Eight Hour Law-Restau
rants-Retail Stores. 

HI~LD: A restaurant where no mer
chandise is sold cannot be classified as 
a store. But where a restaurant en
gages in the sale of merchandise it 
becomes a store and is subject to the 
regulations and limitations of hours of 
labor in the Eight Hour Day Law. 

August 10, 1934. 
You inquire, first: "Can a restaurant 
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doing an ordinary restaurant business 
be classified as a retail store'!" 

A store is defined in Webster's dic
tionary as "any place where goods are 
kept for sale, whether by wholesale or 
retail." A restaurant where cigars are 
sold only as an incident to the busi
ness is not a store. (Dekenham v. 
Short, 199 S. W. 1147.) Therefore n 
restaurant where no merchandise is 
sold can not be classified as a store. 

You inquire, second: "Can a restau
rant doing an ordinary restaurant busi
ness be classified as a retail store when 
it is retailing any goods, wares, and 
merchandise in addition to, or other 
than, dispensing food to the public, as 

. for instance selling cigars, tohacco, 
Cigarettes, fishing tackle, etc?" 

The selling of goods other than meals 
changes somewhat the character of the 
husiness ana it would seem that such 
a place becomes a place where goods 
are sold at retail and, therefore, a 
store. A restaurant united with a bak
ery has i.leen held to be a store. (Rich
ards v. \Vashington )'. & M. Ins. Co., 
27 N. S. 586.) A place where meals 
are cooked for customers and where 
oysters, cigars and lager beer are sold 
has been held to be a store. (Common
wealth \'. Whalen, 131 Mass. 419.) A 
saloon has been held to be a store. 
(Kelly '-. 'l'heodore Hamm Brewing 
Co., 168 N. W. 131.) 

r, therefore, believe that when a res
taurant engages in the sale of merchan
dise it becomes a store subject to the 
regulations as to limitations of hours 
of labor contained in Chapter 8 of the 
Laws of the IDxtraordinary Session of 
the Twenty-third Legislative Assembly. 

Opinion No. 591 

Boor-Wholesaler-Salesman 
-Agency-Licenses. 

HELD: Whel'e a beer "&'llesman" 
lIuys beer on his own account and pays 
the brewery directly; sells to retailers 
lind delivers to them from his own 
truck and collects from the retailers; 
does not purport to bind the brewery 
in such transactions; and where the 
brewery and the retailers do not ap
pear to contract with each other, such 
"salesman" is an independent trades
man rather than an agent of the brew
ery and he must pa~' the wholesale 

. beer license. 

August 16, 1934. 
You request an opinion whether 01' 

not a party (hereinafter designated as 
the "salesman") is required to secure 
a wholesale beer license in order to do 
business as he is now doing, or wheth
er he is "iolating Chapter 106, Laws of 
the Twenty-Third Legislative Assembly 
and Chapter 46, Laws of the Twenty
Third Legislative Assembly, Extraordi
na ry Session. 

I ha ye examined the opinion of coun
sel accompanying the files in this case, 
in which they conclude that the sales
man is not violating the law and that 
no wholesale beer license is required 
of him. There are certain facts in ad
dition to those contained in' the opinion 
referred to, and of which we are ad
vised by you, that should be considered. 

You advise that the beer sold by the 
brewery is charged to the salesman 
and paid for by him at the end of the 
month, the price paid being the regular 
wholesale price at the brewery. The 
salesman sells to retailers, delivers beer 
in his own truck and collects for same. 
The brewery does not charge the sales 
to the retailel·. Neither does the sales
man appeal' to have or exercise au
thority to make representations or war
ranties for the brewery or to incur 
obligations binding upon the brewery. 
He has one contract with the brewery 
and distinct arrangements with his cus
tomers. The customers and the brewery 
do not, appear to contract with each 
other. Much of the customary author
ity of a salesman representing a prin
cipal appears to be lacking in this ar
rangement. 

Although the arrangement is desig
nated as an agency contract it would 
appear to more closely resemble a di
rect sale to the salesman and are-sale 
by him to the retailer. Speaking of 
such a qualified form of "agency" Me
chem's Sales says: "It is also entirely 
consistent with the arrangement that 
the "agent" is to sell the goods at a 
price or upon terms or conditions fixed 
by the proprietor or manufacturer. 
A person so situated is often, in pop
ular language said to have obtained 
the "agency" for the goods, when all 
that is meant is that he has obtained 
a more 01' less e."\:clush·e right to 
buy and resell them in a prescribed 
territory. The transaction is simple 
enough, but the reports show many 
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