
392 OPIKIONS OF THli] ATTORKEY GENERAL 

sary for the proper discharge of its 
duties; but there can be no such im
plied powers inconsistent with any part 
of the Constitution, nor shall any in
herent powers be assumed to exist 
which would be inconsistent with any 
statutory proviSion or with the general 
rule and principle herein stated." 

Section 3 of Chapter 42, Laws of 
1933, provides that "agricultural rent
als shall apply and be charged and 
collected when the land is leased for 
or used for the raising of grain of an~' 
description, potatoes, beets or other cul
tivated crops. or for raising and har
vesting alfalfa, clover, timothy or other 
grasses, or for other crops gathered or 
harvested from the land except tha t 
the grazing rates only shall be charged 
for summer fallowed land." 

State lands are a trust and the funds 
derived therefrom are trust funds. 
(State ex reI. Koch v. Barret, 26 Mont. 
Cl2; Rider Y. Cooney, 94 Mont. 295.) It 
has been held that the expenses of 
administering such trust. may be taken 
from the trust funds without a specific 
appropriation therefor being made by 
the legislature. (State ex reI. Green
haum Y. Rhoades, 4 Ney. 312; Betts v. 
Commissioners of Land Office, 110 Pac. 
766; United States v. Swope, 16 Fed. 
(2d) 215; State Y. Searle, 109 N. W. 
770; State v. Brian, 120 N. W. 916; 
59 C. J. 240; note to Dickinson v. Ed
mondson, Ann. Cas. 1917C, at page 
917.) 

We may interject here that as a 
lease of state land, no matter what its 
character, is ordinarily, if not always, 
made on or before the first day of· 
March, as the rental for the first. year 
must then be paid and as the rental 
for each succeeding year must be paid 
between the 14th day of December of 
the preceding year and the 2nd day of 
February of the succeeding year (Sec. 
26, Chap. 60, supra), it can be readily 
seen that a lessee of state agricultural 
land, when he pays the rental for any 
particular year, is not in a position to 
tell whether or not the land will be 
used to grow crops or will be summer 
fallowed that year. 

It is said in the letter by way of 
suggestion that "if the lease in connec
tion with which a certain refundment 
is made embraces public school lands, 
the refundment is due from the Public 
School Interest and Income Fund; if 

the lease embraces State Unh'ersity 
lands, the refundment would come from 
the University Interest and Income 
Fund and so on." But we think sec
tions 5 and 12. Article XI, of the Con
stitution present an insuperable ob
stacle to any attempt to make the sug
gestive effective. (Betts v. Commis
sioners of Land Office, supra.) 

Our understanding, however, is that 
the practice of allowing refunds of 
the kinds in question has long pre
"ailed and that its propriety has never 
heen questioned. This is highly sig
nificant. Moreover. it strikes us that 
the practice is both fair and just. The 
trust funds should not be augmented 
in such a way as to work injustice on 
some of those whose money has gone 
into them. 

Rentals from state lands are paid to 
the Commissioner of State Lands and 
Inyestments. Refunds therefrom could 
be made from time to time, as the oc
casion required, before depOSiting them 
with the state treasurer. We believe 
the law quoted above, custom, and the 
authorities cited justify it. In that 
way any conflict. with constitutional 
or statutory proviSions may be avoided. 
Care should be taken, of course, in 
each instance to make the charge 
against the proper fund. 

Opinion No. 565 

Fees-Filing Fees-Mines and Mining 
-Notice of Suspension of Work. 

HELD: A fee of fifty cents should 
be charged for filing notice of suspen-
sion of work on mining claim. . 

June 30, 1934. 
You inquire as to the fee necessary 

to be charged where mining claimants 
file a notice relath'e to the suspension 
of work on mining claims between 
.July 1, 1933 and July 1, 1934. 

It is my judgment that this notice 
is not an affidavit of labor which must 
be recorded but is a notice to be filed 
and indexed. Under the provisions of 
the law it appears that same may be 
filed hy the payment of a fee of fifty 
cents as for filing a chattel mortgage, 
etc., "or other instrument required by 
la w to be filed and indexed, fifty 
cents." Section 4917, R. C. M., 1921. 
See Vol. 8, Reports and Official Opin
ions of Attorney General, p. 10. 
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