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Opinion No. 554 

Contracts-CIaims-Ct"edit()rs-Intel" 
pleadet'-State Highway 

Commission. 

HELD: 'Where a state highway con
tract has heen performed, the work ac
cepted and claim filed by the contrac
tor for the balance due him on the 
contract. but when creditors of the 
contractor or sub-contractors ha ve filed 
with the Highway Commission, under 
Chapter 20, },aws of 1!J3I. notices of 
claims against the contract and hond, 
the Commission should institute a snit 
of interpleader against the contractor, 
the suret~' a ml the creditors to de
termine the proper distribution of the 
money in question, 

June 15, 1934, 
We ha ve before us your letter of 

recent date in which you request an 
opinion on the propriety of paying one 
Thomas Staunton the sum of $11,579,74, 
claimed to he due him from the State 
of Montana, 

It appears that on or about the 13th 
day of Oc1:ober, 1932, Staunton entered 
into a contract with the State of Mon
tana to construct about thirteen miles 
of highway in Toole County for the 
sum of $116,622,33, more or less, de
pending on conditions, and that the job 
was completed shortl~' before the l!Jth 
day of September, H)33, The contrnct 
provides that Staunton shall do the 
\York in the most workmanlike manner 
and in strict conformity with the plans 
and specifications of the State High
way Commission, and will pay "all 
laborers, mechanics, sub-contractors and 
material men who perform work or 
furnish material thereunder, and all 
persons who shall supply him or the 
sub-contractors with pro\'isions, pro
vender and supplies for the carrying on 
of the work." It further provides tha t 
"ninety per cent (00%) of the amount. 
due for the completion of work dur
ing any working month, exclusive of 
'extra work' and 'extra materials.' 
when and only when such amount is 
in excess of five hundred dollars ($500,-
00) shall be paid to the contractor 1Iy 
the party of the first part within t.hirty 
days after the expiration of that work
ing month, and all unpaid balances due 
on the final estimate shall be paid 
similarly to the contractor within 

ninety days after the final acceptance 
of the contract. as pro\"i(led in the 
second paragraph supra: the estimate 
in all cases of the work completed dur
ing any working month as well as the 
final estimate, to be prepared by the 
engineer of the State Highway Com
mission or his authorized assistant." 

On the 19th day of September, 1933, 
the State Highway Commission fina lly 
accepted the work and it was then 
computed that the balance due Staun
ton on his contrnct amounted to the 
sum of $11,57!J,74, no part of which has 
been paid. It further appears that on 
or about the 13th da~' of October, 
1932, Staunton executed a hond to the 
State of Montana for $llG,622.3X, with 
a surety company as surety, conditioned 
acconling to the terms of the contract 
and the provisions of section 1 of 
Chapter 20, La \\'s of 1!J3I. Desiring to 
avail themselves of the benefit affol'll
ed by Chapter 20, creditors of Staull
ton or of suu-contractors filed notices 
of claims aggregating $14,856,73 'against 
the contract and bond" with the Com
mission. 

The facts hefore us are altogether 
too meager on which to base an opin
ion as to the proper disposition of the 
money in question. 'Ve, therefore, ad
\'ise that the members of the State 
Highway Commission institute a snit 
in interpleader against Staunton, the 
surety company, and the creditors of 
Staunton or of sub-contractors who 
have filed notices of claims with it. 
This course was followed in the ca~e 
of Lanstrulll v. Zumwalt, reported in 
73 Montana at page 502. amI under 
the circumstances we deem it the onlv 
safe and satisfactory course. See, als,;, 
Gary Hay & Grain CO, Y. Carlson, 71l 
~iont, 111, 

Opinion No. 555 

l\lot1:gages-Chattel l\IOl1:gages-Fore
closure-Shet·iff-Replevin. 

HEI,D: Section 8286, H. C. ~L, 1921, 
permits power to be given the sheriff 
in a chattel mortgage, to sell mort
gaged personal property, But where the 
mortgagor is in aetua I possession and 
refuses to deliver the possession of 
the chattel the sheriff may not take 
same by force, In such case the mort
gagor 01' the sheriff should proceed 
by reple\·in. 
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June 18, 1934. 
You ask for information as to YOUI' 

a uthority in connection with ch~ttel 
mortgage sales, and an interpretation 
of Section 8286 Re"ised Codes, as to 
such authority. This section provides 
in part: "It is lawful for the mort
gagor of personal property to insert in 
his mortgage a clause authorizing thc 
sheriff of the county in which saW 
property, or any part thereof, may be. 
to execute the power of sale thereill 
granted to the mortgagee, his legal rep
resentative and assigns, in which case 
the sheriff of such county, at the time 
of default, at the request of the mort
gagee, must, and it is hereby made 
his duty to advertise and sell the whole 
or any part of the mortgaged prop
erty, wherever it may be, in the manner 
provided in such mortgage; * * *." 

Provisions in chattel mortgages which 
authorize the mortgagee, or his agents, 
to sell propert.y on default, are common 
and authorized by the laws of many 
states. The authorit~' of a mortgagee 
does not include a right to use force 
or violence in foreclosing his mortgage 
and this limitation has been expressed 
as follows by the Supreme COUl't of 
South Carolina: 

"The right to seize carries with it br 
necessary implication the right to do 
whatever is reasonahly necessar~' to 
make the seizure, including the right 
to peaceably enter upon the premises 
of the mortgagor. There is one re
striction, however, which the law im
poses upon this right. It must he 
exercised without provoking a hreach 
of the peace; and, if the mort;.:agee 
finds that he cannot ;.:et possession 
without committing a breach of the 
peace, he must stay his hand, and re
sort to the law, for the preservation 
of the public peace is of more impor
tance to society than the right of the 
owner of a chattel to get possession 
of it." (Willis v. Whittle, et aI., 64 
S. J<J. 410.) See also: 57 A. L. H.. 26, 
note; 11 C. J. 560; Baer v. Colonial 
l!'inance Co., 182 N. E. 521. 

Your Question includes a determina
tion of what greater rights you may 
have as sheriff in connection with such 
foreclosure sales than exists in the 
mortgagee or his agent. Undoubtedlr 
a sale made by a sheriff is conducted 
in his official capacity. (Vose v. Whit
ney, 7 :\Iont. 385). Also undoul>tedly a 

sheriff has a right to go upon the 
premises of the mortgagor and remo,'e 
the property and may not be inter
fered with by third persons. Also the 
return of the sheriff on such foreclos
Ul'es is gh'en certain e"idential vallIP 
under the statute. (Section 8288, R. 
C. M. 1921.) 

A sheriff "ith a certified copy of a 
chattel mortgage and instnlCtions to 
foreclose, has not the same authority 
as with a writ of replevin or attach
ment, which constitute court orders. 
'Where a mortgagor is in actual pos
session of property and refuses to dc
liver same unless it is taken bv force 
or violence, a very serious q·uestion 
exists as to your authority. In that re
gard T cannot find that this statute 
nor one similar to it has been con
strued. 

As statutes which give the mortgagee 
the right to sell are not construed to 
g-ive him of the right to take property 
by force, I would conclude that a 
similar statute which places the duty 
upon a sheriff to sell does not author
ize him to take same by force and that 
under those circumstances the mort
gagee or sheriff should proceed by 
replevin. 

Opinion No. 556 

Taxation-Delinquent Ta.xes--Sta.te 
Lands -Abatement of Ta."\:es on 

Sta,te Lancls-Cancellation of 
Taxes on Stat~ Lands. 

HIiJLD: Section !l4 of Chapter 60, 
La ws of 1927. which ea ncels taxes due 
or delinquent on all lands which rc
,'ert to the State for fa illlre of the 
purchaser from the Sta te to meet in
~tallments, is constitutional. 

June 21, 1934. 
Your reqnest for opinion is as fol

lows: 
"The Department of State Lands and 

Investments of the State of Montana 
at Helena mailed a notice to the Coun
ty Assessor and the County Treasurer 
of Pondera County, notifying sa.id 
pa I·ties that on .Tune 21, 1933, the 
State Board of Land Commissioners 
cancelled Certificate of Purchase of 
State Lands No. C-44, standing in the 
name of the First National Bank of 
Valier, and embracing the following 
lands: EY:!NE~ Sec. 20, NW~ NW~ 
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