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time make reports to the state ex­
nminer, ns he may require, the bonrd 
must make all nnnual report for the 
twelve months ending December 31 of 
each year. (Sections 92 (1),95 supra). 

Since the law does not prescribe the 
time when such examination shall be 
made, in my opinion the time of the 
examination or examinations is within 
the discretion and com'enience of the 
state examiner. 

Opinion No. 541 

Banl{s and Banking-Capital Structme 
-Ma."imum Loans. 

HELD: Chapter 16, Laws of the Ex­
traordinary Session, 1933-34, expressly 
provides that money borrowed by a 
hank on capital notes or debentures 
shall be considered as part of the cap­
ital structure for the purpose of deter­
minill~ the maximum amount of loans. 

June 1, 1934. 
You have submitted the following 

question: 
"'Ve have recently permitted the 

state hnnks in Montana to issue so­
called "capital notes" and "deben­
tures" over-long periods of time which 
are subordinated to the claims of com­
mon stockholders. The question has 
arisen whether these debentures are 
a pal·t of the capital structure and 
thereby _ within the legal loan limit, 
or whether they are merely borrowed 
money. We realize, of course, that, a 
preferred stock issue could be classed 
as stock but a debenture issue is not 
an issue in which the articles of 
agreement of a bank are changed and 
therefore we want to ascertain from 
your office as to the exact status of 
the debent,ures :in the question of 
capital structure." 

Chapter 1(;, I,aws of the Extraordi­
nary Session, 1933-34, in its title au­
thorizes banks "to issue and negotiate 
capital notes or debentmes and to bor­
row money for capital purposes, and 
fixing the status of such capital." ~'he 
concluding sentence of Section 1 reads 
as follows: "~'he amount of money so 
horrowed shall be considered as cap­
ital for the purpose of determining the 
maximum amount of money that may 
he loaned by such bunk, savings bank, 
trust company or investment company 
to any person, co-partnership or cor-

poration, and for the purpose of de­
termining the maximum amount of 
money which such bank may borrow, 
and for all other purposes of bank 
capital as may be required by law." 

In view of the express declaration of 
the Legislature, it is my opinion that 
the notes and debentures issued by 
hanks should he considered a part of 
the capital structure of banks within 
the meaning of Section 44 of Chapter 
89, Laws of 1927, limiting loans to 
twenty per centum (20%) of the 
amount of the unimpaired capital and 
surplus of the bank. 

Opinion No. 542 

Intoxicating Liquor-Indians, Sale to 
-Liquor. 

HELD: Under Federal Law, no one 
may sell intoxicating liquor to Indians, 
including mixed bloods, who are wards 
of the Government; and tllis law ap­
.plies off as well as on reservations. 

But an Indian not a ward of the 
Government and not maintaining tribal 
relations may buy liquor as freely as 
whites. 

June 2, 1934. 
You suhmit the following: "Some of 

our vendors are in a quandary regard­
ing the sale of liquor to Indians. I 
wish you would give us an opinion 
relative to the Federal Acts covering 
this subject: whether it would be legal 
to sell liquor to an Indian who is not 
a Government ward, and whether or not 
a Breed is considered by the Govern­
ment the same as an Indian." 

Chapter 109, page 506, United States 
Statutes of the 54th Congress, 1897, 
provides in part as follows: 

"That. any person who shall sell, 
give away, dispose of, exchange, or 
barter any malt, spirituous, or vinous 
liquor, including beer, ale and winc, 
or any ardent or other intoxicating 
liquor of any kind whatsoever • * • 
to any Indian to whom allotment of 
land has been made while the title 
to the same shall be held in trust by 
the Government, or to any Indian a 
ward of the Government under charge 
of any Indian Superintendent or agent, 
or any Indian, including mixed bloods, 
over whom the Government through 
its department, exel'cises guardian­
ship, and any person who shall in-

cu1046
Text Box

cu1046
Text Box



376 OPIXIOXS OF THE ATTORXEY GEXERAL 

troduce or attempt to introduce an~' 
malt, spirituous, or \;nous liquor, in­
cluding beer, ale and wine, or anr 
ardent. or intoxicating liquor of any 
kind whatsoever into any Indian coun­
trv which term shall include an In­
di~~ allotment while the title to the 
same shall be held in trust by the 
Government, or while the same shall 
remain inalienable by the allottee with­
out the consent of the United States, 
shall be punished, • • • ," 
We think this statute answers both 

rour questions, An Indian whose tiUe 
to alloted land has not been extinguish­
ed; one who is in charge of an Indian 
Superintendent or agent; and one over 
whom any department of the Govern­
ment exercises guardianship, is, obvi­
ously, a ward of the Government. Any­
one who sells any intoxicating liquor 
to such an Indian incurs the penalty 
pro\'ided for such offense. Any Indian 
not a ward of the Government and not 
maintaining tribal relations may buy 
liquor as freely as whites. Such In­
dians come under the control of the 
State the same as other persons. 

It will be noted that the statute 
applies to mixed as well as full blood 
Indians if the mixed bloods are wards 
of the Governmnt. 

If an Indian is a ward of the Govem­
ment it is as much a crime to sell 
liquor to such ward off the reservation 
or outside "Indian Country" as it is 
to sell on the reservation or in "In­
dian Country." Territory v. Guyott, 9 
Mont. 46. The Federal decisions are 
to the same effect. 

Opinion No, 543 

Taxation-Delinquent Taxes-Redemp­
tion After Ta,x Sale of POl'tion of 

Traet Assessed as Whole. 

HELD: The county treasurer is not 
authorized, prior to tax sale, to accept 
payment of taxes on a tract or plot 
of land which was assessed as part 
of a unit with other lands. 

But after tax sale, the owner or any 
person interested may redeem a por­
tion of the real esta te and require the 
county treasurer to compute the amount 
of taxes necessary to be paid to re­
deem such part. 

June 4, 19;:l4 
You inquire if the owner of a pie<."{' 

of land, less than one section in ex­
tent and listed as one unit and upon 
which the taxes are delinquent, can 
require the segregation of such taxes 
:;0 that he may pay to the County 
Treasurer the taxes on a portion of 
said land and leave the remainder 
delinquent. 

Section 202.3, Re\'ised Codes of Mon­
tana, 1921, provides: "land must he 
assessed in parcels or suhdivi;;;iolls not 
exceeding 640 acres." 

The general rule appea rs to be tha t 
where land owned by an individual is 
assessed in separate tracts or subdi­
visions he may require the segregation 
of the taxes as to the tracts so sepa­
rately listed and may pay the taxes 
upon one tract without paying it upon 
other tracts. 61 C. J. 965. 

There does' not appear to be any 
general rule or principle nor specific 
statutory enactment which requires or 
permits a County Treasurer to segre­
gate taxes of a piece of land listed as 
one unit so that the owner may pay 
the tax on a portion thereof. In other 
words, insofar as the payment of taxes 
is concerned prior to a tax sale, there 
appears to be no requiretnent or au­
thorization for the County Treasurer 
to accept .payment of taxes on lands 
assessed with other lands. (See: 'Vebb 
v. Title Co., Ariz., 185 Pac. 128; Challis 
v. Hekelnkaemper, 14 Kans. 474.) 

In connection with a redemption of 
real estate after a tax sale a different 
rule applies. The right to redeem real 
estate is fixed by Chapter 48 of the 
La \vs of 1923, amending Section 2211 
of the Re\'ised Codes, 1921. This stat­
ute states that "in case the said real 
estate shall ha\'e been assessed or 
sold, together with other real estate, 
or in case the tax assessed against any 
other property shall be a lien thereon. 
then it shall be the duty of said county 
treasurer to compute and apportion the 
tax that should hU\'e properly been as­
sessed against the said real estate 
sought to be redeemed, and upon whiCh 
the taxes are sought, to be paid, the 
same as if said property had been sep­
arately assessed." 

This statute has been construed ill 
the case of State ex reI. Federal Land 
Bank \'. Hays, 86 :\lont. 58, to permit 
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