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Opinion No. 527. 

LegisIators-Saies to State-State 
Purchasing Agent-Contracts 

-Agency. 

HELD: Section 12, Chapter 66, Laws 
of H)23, prohibits a legislator from 
being a party to a contract for sale of 
goods or supplies .to the state in his 
own name or from entering into such 
contract by or through a trustee or 
;;dummy". 

But the statute is not broad enough 
to coyer a contract of sale executed 
by a legislator who is merel~' emplo~'ed 
by the corporation as an agent or who 
is only an ordinary shareholder; though 
it would coyer a case where he is, in 
effect, the corporation. 

May 5, 1934. 
You ha'-e submitted the following: 

;'\Vill you kindly let me haye a writtffiJ 
opinion as to whether a member of the 
Senate or a member of the Legislature 
either personally, or as a large holder 
in a corpora.tJon, is allowed to sell good;; 
to the State of Montana where there 
is .a personal profit for himself?" As 
practically all goods required by the 
state of Montana, its departments aIHl 
institutions are bought by the State 
Purchasing Agent, we assume you refer 
to sales of goods made to the state of 
::Uontana through him. 

Chapter 66, Laws of 1923, among 
other things, sets forth the duties of 
the State Purchasing Agent Ilnd pre­
scrillCs the manner in wbich supplies 
for the state shall be by him purchased. 
Section 12 thereof proyides: "No mem­
ber of the legislat.ure, nor any elective 
or appointive state officer, nor any 
deputy or employee thereof, nor super­
intendent of any state institution or 
any employee thereof, nor any person 
in the employ of the State of Montana 
in any capacity whatsoever, shall di­
rectly, himself, or iJy any other person 
in trust for him or for his use or bene­
fit or on his account, undertake, exc­
cute, hold or enjoy, in whole or in part, 
any contract or agreement made or en­
tered into by or on behalf of the State 
of Montana under the provision of 
this Act, • .. "." 

The statute, therefore, prohibits the 
legisla tor from being a party to the 
contract of sale in his own name or 
from entering into it by or through 
a trustee or "dummy". 

He is not disqualified, howe,-er, from 
representing a corporation in execut­
ing the contract of sa Ie, or in the 
steps leading to its execution, unless 
he is in effect the corporation itself by 
reason of ownership of so great a part 
of the stock that a court would con­
sider him as the corporation itself. 
From the administrative standpoint I 
think the Act should be liberally con­
strued so as to ayoid dealings with 
legislators under the guise of a fic: 
titious corporate entit~'. The language 
of the statute is, we think, not broad 
enough to cover the case of a legis-

. lator who is merely employed by the 
corporation or who is only an ordinary 
shareholder. 

Section 444, Reyised Codes 1921, can 
haye no application for the contract 
is made by the legislator not in his 
official hut his private Cal)llcity. The 
State Purchasing Agent represents the 
State of Montana and is expected to 
look out for its interests. 

Opinion No. 528. 

Legislative Assembly-Appropriations 
-Salaries-Payroll-Gasoline 
Inspection Fund, Gasoline li­

censing Division--Statutes, 
Construction of. 

HELD: In House Bill No. 337, Laws 
of 1933. to a,'oid ambiguity by reason 
of eyident inad"er-tant omission, the 
words 'Frolll the Gasoline Inspectioll 
Fund' ma v he inserted immediately 
under the· words "Gasoline Licensing 
Di vision". 

Should said appropriation be invalid 
because it is an appropriation for a 
special purpose from a special fund in­
cl uded within a general appropriation 
bill, still, under Chapter lOn, Laws of 
IH27, the State Gasoline Inspection 
Fund may be drawn upon. for the pay­
lllent of sala ries of employees engaged 
in the work of inspection as outlined 
in said Act. 

May 24, 1934. 

Your letter of May 4, which is before 
us, is as follows: 

';\Ve have just received a payroll 
from the Public Service Commission. 
Gasoline lJicensing Division, in the 
amount of $325.00, charging $78.22 
against the appropriation for salaries 
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and $246.78 to the Gasoline Hcensing 
Division fund. 

"It appears that the appropriation 
in House Bill No. 337 of the Twenty­
Third Legislative Assembly, which bill 
appl'opriated $2400.00 per year for 
salaries. is exhausted except for the 
$78.22, leaving that department short 
$246.78 on salaries for the month of 
April. 

"Our question is whether this pay­
roll may be approved, thereby payin~ 
for salaries directly from the fund." 

Wi·th the view of pre"enting the sale 
of inferior gasoline and kerosene in 
this state the legislature at its regular 
session in 191U enacted Chapter 203. 
nnd for the purpose of enforcing the 
provisions thereof created a fund to 
be known as the State Gasoline Inspec­
tion F'und. (State v. Brannon, 86 Mont. 
200.) The fund was discontinued by 
Chapter 37, Laws of 1U25, but it was 
re-estnblished by Chapter IOU, Laws 
of 1U27, whose object is similar to that 
of Chapter 203. 

Sections 1, 2 and 3 and the last two 
sentences of section 17 of Chapter 100, 
provide: 

"Section 1. All persons, firms, co­
partnerships, corporations, trusts or 
agenCies, engaged, directly or imli­
rectly, in the business of selling or 
offering or advertising for sale or in 
the business of refining or manufac­
turing or keeping for sale within the 
State of Montana any gaSOline, kero­
sene, distillate, road oil, fuel oil, or 
any oil or gas or oil and gas product, 
lubricating oil and greases, for use in 
motor "ehicles or in internal combus­
tion engines, shall make application 
to the Public Service Commission of 
:\iontana, upon such blank forms as 
ma~' be provided by said Commission 
for the right to do business in the 
State of Montana and the making of 
such application, shall be a condition 
precedent to the right of any such 
person, firm, co-partnership, corpora­
tion, trust or agency to transact any 
such business within the State of 
Montana and upon the making and 
filing of such application and the pay­
ment of the proper fee, il license shall 
issue to the applicant. 

"Such persons, firm, co-partnerships, 
corporations, trusts or agenCies are 
hereinafter, for brevity, deSignated 
dealel's, and the term 'dealers' when-

e"er used herein, shall include all per­
sons, firms, co-partnerships, corpora­
tions, trusts or agencies described in 
this section. 

"Section 2. Each dealer shall pay a 
license fee of One Dollar for each 
separate place of business where such 
dealer transacts business, and One 
Dollar additional for each gasoline 
l)Ump or vending machine in excess of 
one used at each place of business. All 
licenses shall be annual and expire 
Decemller thirty-first. Each refinery 
doing business in the State of Montana 
shall pay an anHual license fee of 
One Dollar. 

"Section 3. All fees and receipts 
taken and received by said Commis­
sion in the administration of this act 
shall be transmitted and credited to 
the State Gasoline Inspection Fund, 
hereby created, and the State Treas­
urer of the State of Montana shall 
have the custody of said fund and keep 
the same separate from any other 
funds under his control; and all of the 
expenses incurred in the administra­
tion of this act, or in enforcing the 
terms hereof shall be paid out of said 
fund in the same manner as other 
claims against the State of Montana. 

"Section 17. * • • The Public Serv­
ice Commission shall employ from 
time· to time such inspectors as said 
Commission shall deem necessary to 
carry out, the provisions of this Act, 
and said Commission shall fix the 
compensation of such Inspectors. The 
Inspectors herein provided for' shall 
be paid from the 'Gasoline Inspec­
tion Fund' provided for in this Act 
and all expenses of carrying out the 
proviSions of this Act shall be paid 
from said Fund." 

Because of what is to follow it is 
pro,per to add that these sections have 
never been amended. 

So much of Section 1 of House Bill 
No. 337, Laws of U/33 , as is pertinent 
here, is as follows: 

"That the following sums, or so 
much thereof as shall severally be 
found necessary, be, and the same are 
hereby appropriated out of any mOney 
in the state treasury and from special 
funds enumerated herein, not other­
wise appropriated, for the objects and 
purposes hereinafter expressed for the 
period beginning July 1, 1U33, and 
ending June 30, 1934 .•• 0 
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"BOARD OF RAILROAD COl\IMIS­
SIONERS FROM THE GENERAL 
FUND 

FOR RAILROAD AND PUBLIC 
SERVICE COMMISSION 
For Salaries, Thirty Thousand 

Nine Hundred Sixty-seven 
Dollars ____ ............................ $ 30,967 

For Capital and Repairs, Two 
Hundred Fifty Dollars.... 250 

For Other Operation, Two 
Thousand Seven Hundred 
Dollars .................................. 2,700 

For Expenses to Plead Rate 
Case Before United States 
Supreme Court, One Thou-
sand Five Hundred Dollars 1,500 

"FOR OIL AND GAS DIVISION 
For Salaries, Two Thousand 

Eight Hundred Fifty-six 
Dollars ................................ $ 2,856 

For Other Operation, Two 
Thousand Dollars .............. 2,000 

"MOTOR CARRIER DIVISION 
FROM THE REVOLVING OR l\1O­

TOR CARRIER FUND 
For Salaries, Five Thousand 

Five Hundred Sixty-five 
Dollars ................................ 5,565 

For Other Opera tion, Two 
Thousand Five Hundred 
Dollars ................................ 2,500 

"It is further provided that any ad­
ditional money remaining in this fund 
shall be used to pay that portion of 
operating expenses as set forth under 
the Railroad and Public Sen-ice Com­
mission. 

"GASOLINE LICENSING DIVISIOX 
For Salaries, Two Thousand 

Four Hundred Dollars .... $ 2.400 
"So much thereof as may be neces­

sary for other expenses, in connection 
with the work of gasoline inspection, 
as defined under Chapter 109 of the 
Session Laws of 1927 and amended 
under Chapter 192 of the Session 
Laws of 1931." 

Section 2' of the Bill, which appro­
priates public money for the fiscal year 
ending June 30, 1935, is in all other 
respects almost identical with Section L 

'rhe phrase "so much thereof as may 
be necessary for other expenses, in con­
nection with the work of gaSOline in­
spection, as defined under Chapter 109 
of the Sessioll Laws of 1927 and 
amended under Chapter 192 of the Ses-

sion Laws of 1931" cannot refer to 
the appropriation of $2400 for salaries 
as that would involve an absurdity. 
Evidently there is something missing 
from the appropriation for the Gaso­
line Licensing Dh'isioll. In view of 
the specific reference to Chapter IOn 
we think it is reasonably certain that 
the legislature intended to insert the 
words "From the Gasoline Inspection 
Fund" immediately under the words 
"Gasoline Licensing Dh'ision" and that 
the failure to do so was the result of 
inadvertance on its part. We are forti­
fied in this position by a survey of the 
practice followed by the legislature for 
several years in making appropriations 
from other special funds. 

"There it appears from the context 
that certain words have been inadvert­
ently omitted from a statute, the court 
may supply such words as are neces­
sary to complete the sense, and to ex­
press the legislative intent, but it can­
not supply words purposely omitted, 
and should supply an omission only 
when the omission is palpable and the 
omitted word plainly indicated by the 
context; and words will not be added 
except when necessary to make the 
statute conform to the obvious intent 
of the legislature or prevent the act 
from being absurd; and where the leg­
islative intent cannot be accurately de­
termined because of the omission, the 
court cannot. add words so as to ex­
press what might or might not be in­
tended. (59 C. J. !l92: Mills "~So Board 
of Equalization, 97 Mont. 13; State 
v. District Court, 83 Mont. 400; Lan­
drum Y. Flannigan, 56 Pac. 753; Sta te 
V. Chicago Mill and Lumber Corp., 45 
S. W. (2d) 26; Bench Canal Co. Y. 
Sullivan, 271 Pac. 221; State y. Bro­
digan, 141 Pac. 988; Continental Oil 
CO. Y. City of Santa Fe, 177 Pac. 742; 
l\Iorrison-Merrill & Co. v. Industrial 
Commission, 18 Pac. (2d) 295; Protest 
of Chicago, etc., Co., 27n Pac. 319; 2 
Lewis' Sutherland Statutory Construc­
tion, secs. 382, 410-413; 25 R. C. L., 
sec. 225, page 973,) 

After seriously considering the fore­
going prinCiples of statutory construc­
tion, we incline to the view, though not 
without some miSgiving, that the omit­
ted words may be supplied. However. 
arriving at this conclusion does not 
answer the question submitted nor solve 
the problem involved. It affords only 
a reasonable starting point, for an ex-
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nminntion of several other questions 
that are invoh'ed, As construed herein. 
with the omitted words inf<erted. the 
section would read: 

"GASOLINE LICENSIXG DIVISION 
FROM THE STATE GASOLINE 
INSPECTION FUND 

For Salaries, Two Thousand 
Four Hundred Dollars ............ $ 2,400 

So much thereof ns may be necessary 
for other expenses in connectiun with 
the work of gasoline inspection, ns de­
fined under Chapter IOn of the Ses­
sion Laws of 1927 and nmended under 
Chapter 192 of the Session Laws of 
1931." 

Recourse to Chapter 109, Laws of 
1927, and amendatory statutes does not 
reveal that the Legislature has set up 
within the Public Service Commission 
a "Gasoline Licensing Division" or any 
other division. 'Vhen we consider the 
Act itself, and amendments, it is pntent 
that if the Act contemplates or author­
izes the setting up of divisions within 
the Commission for the purpose of nll­
ministering the provisions thereof, a 
mere licensing division would be inade­
quate inasmuch as the Act provides 
two separate and distinct functions for 
the Commission to perform; une. to 
license all persolls described in section 
1 of the Act, and, two, to inspect (a) 
gasoline and nllied pruducts enumerated 
and (b) measuring devices or other 
npparatus used in cunnection with the 
sale of the enumerated commodities. 
Bearing in mind these separate func­
tions, the Public Senice Commission 
must not only set up a licensing di­
\'ision but it must also set up an in­
spection division if it is to discharge 
the duties imposed upon it. Having 
used the terminology "Gasoline Licens­
ing Division" did the Le/,';slature in­
tend to appropriate "for Salaries. Two 
'l'housan<l Foul' Hundred Dollars ........ 
$2,400" for the licensing function only, 
leaving section 17 of the Act which 
provides for the appointment of in­
spectors and that they "shall be pai(l 
from the 'Gasoline Inspection };'und'," 
to take care of the inspection function'! 
Or, did the Legislature intend that the 
sum of $2,400.00 should represent the 
total expenditure for each fiscal year 
for salaries fOl' both functions-licens­
ing and inspection'! This last inter­
pretation would secm to require the 
further addition or insertion of lan-

guage and change the words "GASO­
J,INE LICENSING DIVISION" to 
"GASOLINE LICENSING AND IX­
SPEC'I'ION DIVISIONS." };'ailure to 
mention a gasoline inspection division 
may have been due to inall\'ertence, 
or the legislature may have considered 
that the terminology used i. e. "GASO­
LINE LICENSING DIVISION" was 
sufficient to embrace all of the work 
that is performed by the Commission 
under Chapter 109 and amendments, 
or the legislature may ha\'e, as above 
suggested, merely desired to limit the 
amount that could be spent for licens­
ing only. In this last view the money 
in the State Gasoline Inspection Fund 
would still be available for the pay­
ment of the wages or compensation of 
inspectors carrying on the inspection 
as distinguished from the licensing 
function, 

"Te are advised there is at present 
(as of May 1, 1934) in the State Gaso­
line Inspection Fund approximately 
$2,500.00. All of this money was col­
lected under the proviSions of section 
2 of Chapter 109. Under the express 
terms of the Act this money is com­
mitted to the purpose of enforCing 
the provisions of the Act, the ultimate 
purpose of which is to protect the con· 
sumers of gasoline and allied products 
in Montana from inferior and substand­
ard commodities and to insure the in­
tegrity of measuring devices, The im­
portance of this Act and its relation to 
the well-being of the citizens of Mon­
tana has been emphasized by the Su­
preme Court of Montana, In State ex 
reI. Public Service Commission v. Bran­
non, et aI., 86 Mont. 200, 216, the Court 
said: 

"The intention of the legislature 
was to prevent the sale of inferior 
gasoline and kerosene in this state: 
the law provides for the maintenance 
of certain standards and pro\'ides for 
the prosecution of those who trans­
gress its provisions, Society in ~eneral 
is affected; it may be said that one 
of those .petL·oleum products is used 
for one purpose or another bv almost 
every family in the state' the well­
nigh universal use of gas~line necds 
no comment. 

;lSolicitude for the puillic welfare is 
the basis of the law." 
If an interpretation is placed upon 

H. B. 337 that renders ullavailable to 
the Public Sen-ice CommiSSion the 
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present balance in, and accruals to, 
the State Gasoline Inspection Fund it 
,·irtually means the cessation of all 
inspection activities until July 1, 1935. 
the period covered by the appropriation 
in H. B. 337. Without inspectors in the 
field to obtain samples and test meas­
uring and recording gauges there re­
mains to the Commission no practical 
means of, functioning except in an ex­
tremely limited manner. The Commis­
sion would still be in a poSition to have 
analyses made of samples submitted by 
dealers (under Section 12) or b~' users 
(under paragraph 2 of Section 17) but 
it. is not likely that any reasonable 
amount of protection could be afforded 
the general public under such a limited 
scheme of operation. The great interest 
that the public has in the continuation 
of the work of inspection emphasizes 
the great importance of the prohlem 
submitted. The legislature having cre­
ated ·the State Gasoline Inspection Fuml, 
no question can be raised concerning 
its right, in appropriate manner, to 
eontrol the disposition of the same. 
(State v. Clausen, 229 Pac. 5; B. F, 
Sturtevant Co. v. O'Brien, 202 N. W. 
324; Robb Y. Knapp, 171 Pac. 1156; 
State Y. Sto,'er, 27 Pac. 850; .Jackson 
Y. Gallett, 228 Pac. 1068; Edwards v. 
Childers, 228 Pac. 472; Gamble Y. Vel­
arde, 13 Pac. (2d) 55!); Holmes v. 
Olcott, 189 Pac. 202; 59 C .. J. 240.) But 
having unequivocally and clearly dedi­
ca ted this fund to an importan t and 
necessary work, as it did in Chapter 
109, it would appear that, inasmuch as 
requisite funds are in existence, the 
public interest requires that the pur­
poses and objects of the act be carried 
out until such time as the legislature 
clearly and unequivocally expresses a 
contrary attitude. Viewing the matter 
wholly as one of interpretation, we do 
not believe that the legislature, in view 
of the language employed, has imposed 
any greater restriction upon the use of 
the State Gasoline Inspection Fund by 
the Public Service Commission than to 
limit its expenditures for salaries for 
licensing work to $2400.00 for each fis­
cal year and that the State Gasoline 
Inspection Fund may be drawn upon 
for the payment of salaries of employ­
ees engaged in carrying on the work of 
inspection as outlined in the Act as 
long as there is money in the Fund. 

A more serious question is presented 
in connection with the inclusion of the 

appropria tion under conSideration in 
H. B. 337, which is manifestly a general 
appropriation bill. Section 33 of Ar­
ticle V of the Constitution of the State 
of ~lontana proyides: 

"The general appropriation bills 
shall embrace nothing but appropria­
tions for the ordinary expenses of the 
legislatiYe, executive and judicial de­
partments of the state, interest on 
puhlic debt and for public schools. 
All other appropriations shall be made 
by separate hills, each emhracing but 
one subject." 

Section 33 of Article V nppears to 
bear the same relation to general ap­
propria tion hills that Section 23 of the 
same Article bears to bills relating to 
general legislation. The Constitution 
of the State of Pennsylvania has pro­
visions similar to those above men­
tioned. Section 15 of Article 3 of the 
Pennsylvania Constitution provides in 
part that "the general appropriation 
bill shall embrace nothing but appro­
priations for the ordinary expenses of 
the executive. legislative and judicial 
department.s of the Commonwealth," 
etc. Regarding this subject, the Su­
preme Court of Pennsylvania. in Com­
monwealth ex reI Greene ". Gregg, 
Auditor General, 29 Atl. 297, said: 

"The history and purpose of that 
section are well known. I t was aimed 
at. the objectionahle practice of put­
ting a measure of douhtful strength. 
on its own merits. into the general 
appropriation bill, - in legislative 
phrase, 'tacking it on as a rider',-in 
order to compel members to vote for 
it, or bring the wheels of government 
to a stop. The same constitutional in­
tent is imposed in Section 16 of Ar­
ticle 4, giving the governor power 
to disapprove separate items of ap­
propriation bills. It is the practice 
of thus forcing the passage of extrane­
ous matters, not germane to the pur­
pose of the bill itself, that was in­
tended to be aholished. As to general 
legislation, the same object, among 
others, was secured by the pro"ision 
of Section 2 of Article 3 ·that 'no bill. 
except general appropriation bills, 
shall be passed, containing more than 
olle subject'. General appropriation 
hills, from their nature. usually cover 
a number of items, not all relating 
strictly to one subject. They were 
therefore excepted from the require­
ment of Section 2, and this exception 
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necessitated the special section 15 re­
lating to them. The object of both 
is the same. " .... " In passing gen­
eral appropriation bills, the constitu­
tion limits them to the 'ordinary ex­
penses of the executh'e, leg-islative and 
judicial departments,' and some other 
enumerated matters, and every valid 
appropriation in this form must ap­
pear to be reasonahly within the de­
scription of 'ordinary expenses'." 

Is an appropriation for I!asoline li­
censing and inspection an appropria­
tion reasonably within the description 
of "ordinary expenses"? or is it an ap­
propriation for a special purpose? If 
it is an appropriation for a special pur­
I)()Se the requirement is that it must 
he in a bill containing nothing but. the 
a ppropria tion itself. (Hill v. Rae, 52 
"Iont. 378, 388; Miller Ins. Agency v. 
Porter, et aI., 93 Mont. 567, 571.) Ordi­
nary expenses, within the meaning of 
section 33 of Article V would appear 
to comprehend such expenses as are 
met out of the general revenues of 
the State recruited under the power of 
the State to raise re\'enue by taxation 
or licenSing persons and corporations 
doing business within the State. When 
resort must be had to a special fund, 
I'llised in a special manner and not 
connected in its origin or otherwise 
with the general vublic re\'enue, for 
the payment of an expense it would, 
on the face of it. appear to be a spe­
dal expense rather than an ordinary 
one. Considering the sta tus of the 
money in the State Gasoline Inspection 
I<'und with reference to the general re\'­
enues of the state accruing -from taxes 
and ordinary licenses, it would he ob­
sen'ed from the Act that the money in 
the State Gasoline Inspection I<'und is 
no part of the general fund or general 
revenues of the state. As created by 
Rection 3 of Chapter 10!}, La ws of 1927, 
the fund is made up of all fees and 
receivts taken and received by the Pub­
lic Service Commission in the adminis­
tration of the Act. 'I'hese fees are col­
lected lIy the Commission and trans­
mitted to the State Treasurer and 
credited to the Sta te Gasoline Inspec­
tion Fund. Section 3 provides that "the 
State 'L'l'eaSUl'el' of the State of "lon­
tana shall have the custody of said 
fund and keep the same separate from 
any other funds under his control ;". 
This fund is carried upon the books 
of account of the State 'freasurer and 

State Auditor as a state trust and 
agency fund. 'fbis is done, presumably. 
in accordance with Section 8 of Chav­
ter 110 of Laws of 1923. 

Further support for the proposition 
that the money derived from the li­
censes and receipts received under 
Chapter 109 does not constitute a part 
of the general re\'enues of the state 
is found in the fact that Chapter 109 
is not such a bill as would ha ve to 
originate in the House of Representa­
tives under the vrovision of Section 32 
of Article V requiring all bills for rais­
ing revenue to originate in the House 
of Representatives. (State \'. Bernheim, 
19 Mont. 512: Evers \'. Hudson, 3(; 
~lont. 135.) Chapter 109 is to be re­
g-arded as a police regula tion ra titer 
than a statute for revenue purposes. 
(id.) 
If the theory is pursued that an afl­

propriation out of the State Gasoline 
Inspection l!'und must be made by sep­
arate bill in that an appropriation 
thereof is not fOJ' the ordinar~' expenses 
of the legislative or executive depart­
ments of the state and that its in­
clusion in House Bill 337 renders the 
appropria tion out of this special funa 
illl'alid, there occurs two questions: 

(1) Does Chapter 109, Laws of 1927. 
appropriate the State Gasoline Inspec~ 
tion Funt! for the purposes and objects 
of the act? and 

(2) If it is so appropriated, did such 
appropriation lapse a t the end of two 
years? 

It appears that the pro\'isos of Sec­
tions 3 and 17 meet up with the require­
ments of Section 10, Article XII of 
the Constitution, if the same is applic­
able, that ;;no money shall be drawn 
from the treasury bt;t in pursuance of 
specific appropriations made by law" 
(see Ryan \'. Riley, 223 Pac. 1027 
(Cal.) ; Holmes Y. Olcott. 181) Pac. 202 
( Ore.) ; re Opinion of ,Judges, 203 N. 
W. 462 (S. D.); McConnell v. Gallet, 
() Pac. (2d) 143 (Ida.); ]-jdwards v. 
Childers, 228 Pac. 472 (Okla.); and 
Commonwealth v. Powell, H4 Atl. 74(; 
(Penna.) The rule of the constitutional 
pl'ovision may be stated ;'an appropria­
tion, to be valid, must either be limited 
in amount or drawn from a limited 
fund." (He Opinion of .Judges, 203 N. 
W.462.) 

Assuming, on the basis of the au­
thorities cited, that Chapter 10!) does 
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make a valid appropriation of the State 
Gasoline Inspection Fund for the pur­
pose of paying all expenses incurred 
in the administration of the Act and 
in enforcing the terms thereof. "as it 
necessary for the legislature thereafter 
to bi-ennially appropriate out of this 
special fund for the ohjects and pur­
poses stated in the Act? The last sen­
tence of Section 12 of Article XII of 
the Constitution reads: "no appropria­
tion of public moneys shall be made for 
a longer term than two years". Having 
in mind that Article XII of the Consti­
tution "deals with revenue and taxa­
tion exclusively and does not attempt 
to deal with police regulations" (.John, 
son v. City of Great Falls, 38 Mont, 
369, 375), and that section 12 in par­
ticular deals generalI~' with the ex­
penditures of the state's money deri,ed 
from an exercise of the taxing power. 
it is a PermiSSible construction of Sec'­
tion 12 that the concluding sentence 
thereof, namely, that "no al1propria­
tion of public moneys shall be made 
for a longer period than t.wo years" 
has reference to appropriations out of 
the public revenues of the state and 
not to special or trust funds. (See State 
ex reI. Bonner v. Dixon, et aI. 59 Mont. 
58, 76,. and State ex reI. Bennett v. 
State Board of F}xaminers, 40 Mont. 
5!), 65). That the legislature itself has 
for a number of years entertained this 
notion of the limita tion of this proYi­
~ion is apparent from the provisions of 
Section 193, Revised Codes of Montana, 
H121, which provides as follows: 

"STATE MONEYS. HOW EXPE~D­
ED BY TREASTJRI~R. 

Ko moneys received by the state 
treasurer shall be paid out. by him 
except upon state warrant issued hy 
the state auditor, and the state au­
ditor shall not issue his warrant upon 
the state treasurer save by virtue of un­
exhausted appropriation therefor made 
by the legislative assembly, and after 
the presentation to him of a claim 
duly appro"ed oy the state board of 
examiners, save and except for sal­
aries and compensation of officer;; 
fixed by law; provided, howevet', that 
nothing in this at!t contained shall re­
quire an appropriation by the I egis­
Iatw'e for the administering of any 
specific trust funds administered by 
any state board, commission 01' de­
partment," 

Further accentuating thi!" npparent 
legislative viewpoint is the fact that 
no appropriation was made out of the 
State Gasoline Inspection Fund by the 
legislature in either the session of 19~ 
or the session of 1!)31. The legislature 
doubtless had the idea in mind that 
the original appropriation and dedica­
tion contained in Sections 3 and 17 of 
Chaptel' 109 were continuing approp­
riations not subject to the limitation of 
Section 12 of Article XII. 

There is authority for the proposi­
tion that an appropriation from a spe­
cial fund raised in a special manner 
and not connected in its origin or 
otherwise with the general public rev­
enue is not subject to the time limita­
tion imposed by the Constitution on 
ordinary appropriations. (State v. Hall. 
158 K. W. 228, 156 N. W. 16, 99 Neb. 
8!); State v. Brian, 120 ~. W. 916, 81 
Neb. 30; Fisher Bros. Company v. 
Brown, 146 N. E. 100, 111 Ohio St. 
602.) Under this view the dedication of 
the State Gasoline Inspection Fund 
continues in effect as long as Chapter 
109 remains in force. (Commonwealth 
". Powell, 97 AU. 746). 

'We have above indicated that with 
some misgivings we incline to the view 
that the omitted words "From the State 
Gasoline Inspection Fund" may be sup­
plied. Should our misgivings be well 
founded. the particular appropriation 
under consideration would douhtles~ 
fail h~' reason of ambiguity and uncer­
tainty, (Hilburn v. St. Paul M. & M. 
Hy. Co., 23 Mont. 229. State ex reI 
Holliday,·. O'Leary, 43 :\font. 157), 
in which event t.he original dedication 
and appropriation found in· sections 3 
and 17 of Chapter 109, Laws of 1927, 
would prevaiL 

Under any reasonable "iew that may 
he taken of the problem submitted, it. 
is our conclusion that the payroll in 
question may be approYed and the sal­
n rie!" paid directly from the State 
Gasoline Inspection Fund. 
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Elections -Nominating Petitions- Su­
preme Com-t, Justice of-Filing Fee 

-Secretary of State. 

HELD: The proper filing fee to be 
collected by the Secretary of State for 
a nominating petition for Chief .Jus­
tice of the Supreme Court is one per 

cu1046
Text Box




