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1. A Notary Public is a public <Jf
ficer. 46 C. J. 501; 

2. Section 3!J.!, n. C. )f. 11)21, pro
"ides in part: 

"Each Notary Public must give an 
official bond in the sum of one thou
sand doUars, which bond must be ap
proved by the Secretary of Staote 

• * (I: ."; 

3. Paragraph 13 of section 145, n. 
C. lVI. 1921, governing .the fees to be 
chal'ged for various duties performed 
by the Secretary of State is as fol
lows: 

"For receiving and recording {'ach 
offioial bond $5.00." 

Therefore, for each bond filed for 
any Notary Public the statute imposes 
upon you the duty to collect $5.00 for 
its receipt and recordation. 

'l'he provisions of the statute appear 
to have worked something of a hard
ship in this instance 'but the selection 
of a surety company was entirely in 
the power of the ]\otary Public and 
the Secretary of State has no choice 
except to handle the matter according 
to the prov'isions of section 145, re
ferred to above. 

Opinion No, 47 

Butchers and l\feat Per1cUel's-l\feat In
spection-Hide Inspection. 

HELD: Chapter 172, Laws of 1931, 
requires mea t, as well as hides to be 
inspected and stamped at the same time. 

January 31, 1933. 
You have asked by opinion as to 

whether chapter 172, IAlwS of 1931, re
quires both the meat and the hide to he 
presented for inspection at the same 
time or whether it is necessary to have 
only the hide inspected. 

The title of this act provides, among 
other things, "for the inspeotion and 
tagging and stamping of hides and 
meat". Section 3 of the act reads in 
part as follows: "All butchers and 
meat peddlers and all other persons 
shall have the hide in its entirety with 
tail attached of each beef or veal in
spected in the county * • *. Each 
of the four quarters so presented shall 
be stamped ,,;th an Illk stamp * * * " 

Section 7 of the act proddes as fol
lows: '·It shall be unlawful and a 
misdemeanor for any person to trans
port by motor truck or other vehicle 
or have in his possession for the pur
pose of sale any meat w!lich has not 
been inspected and stamped as re
quired by 'the provisions of this Act, 
and 'any officer authorized shall ha"e 
the right to sei7~ and sell the same as 
hereinbefore pro"ided; provided, how
ever, that this shall not apply to meat 
being transported or held for the pur
pose of inspection and stamping as pro
vided for in this Act". 

It is our opinion, therefore, that 
chaptel' 172 expressly provides that the 
mea t shall lJe inspected and stamped 
at the same time that the hide is in
spected and marked aIHI, in view of the 
language used in the act as herein
abo"e set fOl'th, that this was the in
tention of the legislature. 

Opinion No. 48 

Poll Tax - (kneral Poll Tax - Road 
Poll Ta.,,-Poor Poll Tax. 

HELD: Inhahitants of special road 
districts paying poll tax must be given 
cl'edit lJy County Treasurer. General 
poll tax cannot be collected from cities 
and towns which provide for like tax 
hy ordinance. Sections 2273-2295 R. C. 
)1. 1H21, pro\'iding for impOSition allll 
eol\eotion of poor poll tax, are uncon
stitutional. Poor poll tax and road 
poll tax distinguished. 

January 31, 11)33. 
You have submitted the following 

questions: 
"1. Is the general road tax of $2.00 

per annum per person over the age of 
21 years and under the age of 50 years 
to be levied against the inhahitants 
of special road districts that ha "e lev
ied the tax specified in section 1663? 
That is, ,jf the special road district 
.has provided for the tax of $2.00 upon 
the inhabitants of special road dis
trict, can the county also levy the gen
eral road tax of $2.00 specified in sec
tion 1617? 

"2. If the incorporated cities and 
'towns ha "e levied the road poll tax 
specified in section 5211), can the 
county also levy the tax specified in 
section 1617? 
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"3. In reference to poll tax, is the 
poll tax provided by section 22i3 to 
he levied upon the county in general 
or is it to be levied upon the inhabi
tants of the county with the excep
tion of the incorporated cities and 
towns who hm-e provided by ordin
ance for like poll tax, and does it 
apply upon the inhabitants of special 
road districts who ha \'e also made 
pro\;sion? 

"4. If the county has to levy its 
poll tax under subdh'ision 5 of Section 
4·lG5, can the connty le\-y that tax 
upon the inhabitants of speeial road 
(l,istdcts and incorporated cities and 
towns that have made provision for 
Rimila r poll taxes 'f" 

In answer to question 1, it is my 
opinion that the general road tax of 
$2.()0 per annum 11l'o\-1ded in section 
lH1i. H. C. M. 1!}21, should be le\"ied on 
each male verson O\-er the age of 21 
years and under the age of 50 years 
inhabitant within the county. In the 
event, however, that a special road dis
tl'iet has been created as provided by 
chapter 12S H. C. i\I. 1921 as amended 
hy chapter 11, laws of 1929, it is made 
the duty of the district treasurer of 
said spe"cial road distdct to proceed to 
collect the road tax of $2.00 as provid
ed in Section 1663, H. C. M. 1!l21, as 
"oon as possible beginning the first day 
of March in every year, Before the 
15th (lar of August in each year he 
shall make'a report to the county treas
urer of the names of all persons who 
ha \'e paid their special road tax and 
the county treasurer shall credit all 
persons whose names appear on the as
sessment roll of the county with the 
a IlIoupt so reported by the district 
tl"(~asurer, 

In other words, the county treasurer 
shall collect the general road tax from 
all male persons of 'the age suhject 
thel'eto, inhabitant within the county, 
lin less the speci'al road tax is collected 
by the district treasurer and rep(wted 
he fore August 15 of each yeat'. As 
stH ted in section Hi52, the purpose of 
such special road districts is to pro
\·.ide for the proper care, supervision 
1I1H1 malntenanc'C of existing public 
highways within such districts -by the 
people within those districts instead of 
being go\'erned by the prO\-i8'ions of the 
general road district la w, In our opin-

ion it was not the intention of the leg
islatUl'e, which, in l!)li, enacted said 
chapter 128, and also amended the law 
as incol1)(H'ated in section 16li to im
pose a double poll tax for road pm'
poses upon persons who might be in
habitant of special road districts, As 
stated above, however, -the $~.OO poll 
tax must be collected by the treasur
er, if the $2,00 poll tax is not collected 
hy the district treasurer. 

In answer to question 2, it is our 
opinion that section 521!), R C, M, 
1921. has been repealed by section 16li, 
R. C. M. 1921. This was also the opin
ion of Attornev General Galen. Sec 
Volume i'I, page i9s, Opinions of the At
torney General. Cities and towns may, 
howe\'er, proceed to make a like levy 
of $2.00 for road, street and alley pur
poses under the pro\-isions of section 
1G1i and in the event that they ma1w 
such 1evy, in our opinion the county 
IlIay not make a similar le\-y upon per
sons inhabitant of such cities and 
towns, Volume 11, Opinions of Attor
ney General, pages 105 and 1!l5; State 
ex reI. City of Cut Bank v. )-[cC\'amer, 
62 Mont. 490. 

In answer to question 3, it. is our 
opinion that Section 22i:i and all of 
Chapter liS, which includes sections 
22i3 ,to 22!l5, R C. M. H)21. are uncon
stitutional. '''hile in State v. GO\Y(I~-, 
62 )font. 119, ,the point invoh'ed was 
the second part of section 22i3 which 
has been referred to as the hachelor 
tax 'and which was by the court in 
that case declared unconstitutional, the 
sallle reasoning applies with equal 
force -to the first part of that section. 
The tax provided for in that section 
was for' the exdush'e use of the poor 
fund of the county. It is a poor poll 
tax. As was held in the case of State 
\-. G-owdy, the enactment of section 
22i3 was not in the exere:ise of its po
lice power by the legislll'ture but was 
an im-asion 'of the powers which have 
lwen delegated to the several counties 
hy section 4, article XII of the constitu
tion, and thet'efore unconstitutional. 
See Opinions of Attorney General, Vol
ume 9, page 4::1!); Volume 12, page Si9, 

In 'answer to your question 4, jot is 
to he observed that the power is given 
under subdivi;,ion 5, section 4465, R C. 
~I. 1!)21 , to le\-y a general poor poll tax 
to provide "for the care and mainten
ance of the indigent sick, or the other-
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wise dependent poor of the county; 
erect and maintain hospitals therefor, 
or otherwise provide for the same; and 
to le,-y the necessary tax therefor, per 
capita, not exceeding two dollars .. 
* * " This poor poll tax is not to 
he confused "ith the road poll tax as 
]H'ovided for in sections 1617 and 166.'3. 
In our opinion neither cities and towns 
nor special road districts would be ex
empt from the poor poll tax if levied 
by the county by reason of the provi
sions pertaining to road poll tax pro
,-ided for in the above named sections. 
Of course, neither cities aIHI towns nor 
special road districts are authorized to 
]m-y poor poll taxes_ 

Opinion No. 49 

State 'Examiner, Publication of Report 
-Cities and Towns, 

HELD: Chapter 33, Laws of 1927, 
makes it the duty of city and town of
ficials to publish the report of the state 
examiner. ~Iandamus action will lie 
to compel performance of offici'al duty. 

January 31, 1933. 
You have requested an opinion from 

this office as to whether cities and 
towns can be compelled to publish the 
report of the state examiner, citing an 
instance where a town has refused to 
authorize the puhlication, and hence 
the publication has not been made by 
the official newspaper. 

Section 10f Chapter 33, Laws of 
1020, pro,-ides for the publication of 
the state examiner's report covering 
the examina tion of the affairs of any 
incorporated city or town. It is my 
opinion that this act makes it the duty 
of the mayor and the members of the 
city council or city commission to pub
lish the report of the sm·te examiner 
forthwith and that they have no dis
cretion in the matter. If they fail or 
refuse to authorize the publica'tion, a 
mandamus action would lie to compel 
them oto perform their official duty. 
The city officials have no right to ar
bitrarily withhold from the taxpayers 
and citizens this information. They 
are entitled to know how the business 
of .the city has been conducted. This 
is clearly the purpose and the inten.tion 
of the legisla'ture as expressed in said 
chapter 33, 

Opinion No, 50 

Delinquent Taxes--Single Assessments 
-Segregation-County Tt'easUI'.et'S, 

HELD: The County Treasurer has 
no right to segregate property covered 
by a single assessment anll sale unles" 
authorizel] to do so by statute. 

January 28, 1!);~3. 

You ha ,-e requested the opinion of 
this office on the following question: 

"Has the county treasurer the right 
to segregate property from an asse!';s
ment that is delinquent in order that 
one who has no lien or other legal 
claim Oil the land might redeem a por
tion of the land from the tax sale and 
take an as~'ignment of a portion of 
the cel'tificate'! Example: John DoE' 
owns two sections {If land and lets his 
tax become delinquent, then after t.he 
time the county has purchased the 
taxes at the sale as required by law, 
Hichard Roe (a stranger) comes in 
and asks that the taxes for one of 
these sections he segregated fl'om the 
assessment and assigned to him in or
der that he may have a right to appl~' 
for tax deed. Has the county treas
urer a right to segregate 01' 'split in 
this case?" 

In my opinion no segregation of 
property co,-ered by a single assessment 
aIH] sale can be made b~' the county 
treasurer in any case where' he is not 
authorized to do so lJy statute. In the 
case of an encumhrancer or lienor or 
person boa "ing any interest in property. 
rellemption of a portion of the property 
is permitted whether the property shall 
have been assessed 01' sold with other 
property or in case the tax assessed 
against any other property shall he a 
lien thereon: in such case it is made 
the duty of the county treasurer to 
compute and apportion the tax that 
should lJa ye properly been assessed 
agninst the real estate sought to be re
deemed the S.'lme ·as if separatel~' as
sessed. ,Just how the treasurer, from 
his records, can do this, particularly 
where two pieces of property the value 
of one of which is greatly dispropor
tion.'lte to the yalue of the other, are 
sold together, is not clear. However, 
the stat.ute sanctions such procedure 
and it is the duty of the officer to fol-
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