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vision. Further inquiry indicates that 
the duties of the position and the con­
ditions surrounding it do not bring it 
within the fh'e tests set down in the 
case of State ex reI. Barney v. Hawk­
ins, 79 Mont. 506, 257 Pac. 411, cited 
in the opinion referred to. 

There seems to he abundant curh­
stone opinion to the effect that a legis­
lator may not hold an office created 
hy the legislative assembly of which he 
was a member. There is an axiom to 
the effect that volunteer advice is 
worth no more than is paid for it. 

A number of states have constitu­
tional or statutory pro\'isions prohibit­
ing the employment of legislators in 
positions created by the assembly of 
which they were members. There is no 
constitutional or statutory provision in 
the State of Montana of the same im­
port and we can find no established 
rule of law which prohibits such em­
ployment in the absence of constitu­
tional or statutory inhibition. The re­
ported decisions dealing with the sub­
ject invariably refer to constitutional 
or statutory provisions. 

Opinion No. 470. 

'Extradition-Govemor-Refusal to 
Issue Extradition. 

HELD: The action of the executive 
in issuing or refusing extradition is 
purely a matter left to his own discre­
tion and no .power can be hrought to 
beal' to force him to request or not to 
request an extradition. 

March 2, 1934. 
An application has been presented to 

you for the extradition of a fugitive 
from justice from this state. The crime 
involved is forgery of a check in the 
sum of twenty dollars. The papers ap­
pear to be regular, and you undoubted­
ly ha ve the authority to issue a requisi­
tion for the return of a fugitive. Among 
the grounds suggested for refusal is 
that the amount involved is small and 
the expense of returning the fugitive is 
many times the amount involved in the 
forgery. 

Extradition of fugitvies is author­
ized by the Constitution of the United 
States, Section 2, Article 4. In Volume 
!J, page 50 of the Opinions of the Attor­
ney General of this state, it has been 
held that an extradition requisition 

may be issued for one who has commit­
ted a misdemeanor. The entire matter 
is submitted to you as GDvernor of the 
State for the exercise of your judg­
ment and discretion. Your right to re­
fuse to issue a requisition, if in your 
best judgment it should not be done. 
seems well settled by one authority of 
the law, stated as follows: "It will 
he obsen'ed that the action of the exec­
uth'e of the demanding State, in issu­
ing or refusing a requisition, is purely 
a matter left to his own discretion and 
no power can be brought to bear upon 
him to force him to do or not to do that 
particular thing." Scott on Interstate 
Rendition,' Section 66. 

Opinion No. 480. 

Vetel'ans-Citizenship---Overseas 
SeI"Vice. 

HELD: A veteran who sen'ed over­
seas is not automatically admitted to 
citizenship but must file an "overseas 
petition" and take the oath of alle­
giance in proper form. 

March 2, 1934. 
We have your letter of Fehruary 27th 

in which you ask: "Does a man who 
went overseas and fought for the U. S. 
A. automatically become a citizen of 
the United States at the time of his en­
listment?" 

·We are unable to find any Act of 
Congress authorizing such automatic 
lldmission to citizenship, but on the 
contrary those Jl'ederal Statutes which 
exempt aliens in the military service of 
the United States in the World War 
from certain requirements of the na­
turalization laws ne\'ertheless require 
that such aliens file what is called an 
;'overseas petition" with, and take the 
oath of allegiance before, some court 
authorized to naturalize aliens. (See, 
Act of :\fay 9. WIS. Chap. 6H, 40 Stat. 
542, 543 and 54-!; U. S. C. A., Title 8. 
Sec. 3S,Q, 3HO, 3m, and 3!J2.) 

Your question must therefore he 8n­
s\yered in the negative. 

Opinion No. 481. 

Bankruptcy-Taxation-Ta."\:es--Lien 
of-Priority of. 

HELD: Section 2153, R. C. M., 1921, 
as amenlled, makes every tax a prior 
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